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PREFATORY NOTE 


.« is wae purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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BEFORE THE SECRETARY OF AGRICULTURE 








UNITED STATES DEPARTMENT OF AGRICULTURE 






CONSENT DISMISSAL 


(No. 5311) 










In re FLORIDA FRESH-UP DAILY JUICES, INC. AMA Docket No. 
33-2. Dismissed January 8, 1958, by Thomas J. Flavin, 
Judicial Officer. 







(No. 5312) 










In re LANG-LAWLESS FRUIT Co., INc. AMA Docket No. 33-3. 
Dismissed January 8, 1958, by Thomas J. Flavin, Judicial 
Officer. 







(No. 5313) 










In re HENRY GILL, d/b/a ASHLAND FARMS Co., AND ASHLAND 
FARMS MILK COMPANY. AMA Docket No. 4-110. Decided 
January 16, 1957. 







Petition Amended 


The petition is amended to withdraw Ashland Farms Milk Company as a 
petitioner in this proceeding. 







Kabatznick, Stern and Cooper, of Boston, Massachusetts, for petitioners. 
Mr.. Joseph A. Walsh, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 






ORDER GRANTING MOTION TO AMEND PETITION 


In this proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and 
subsequent amendments (7 U.S.C. 601 et seq.), a petition was 
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PACKERS AND STOCKYARDS ACT, 1921 
Cite as 17 A.D. 2 


filed November 4, 1957, and respondent filed a motion to 
dismiss such petition November 29. 1957. Subsequently, on 
January 13, 1958, petitioner Henry Gill filed a motion to amend 
the petition and respondent consented thereto. Such motion 
constitutes, in part, a request for the withdrawal of Ashland 
Farms Milk Company from this proceeding. The motion is 
granted and the amended petition filed January 13, 1958, is 
considered as the petition in this proceeding. In accordance 
therewith, respondent’s motion to dismiss the petition filed 
November 4, 1957, is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 5314) 


In re GEORGE BEMIS, d/b/a BEMIS COMMISSION COMPANY. P&S 
Docket No. 2278. Decided January 2, 1958. 


Accounts and Records—Misrepresentation— 
Rebates—Failure to Render Reasonable 
Selling Services—Consent Order 


The violations admitted include failure to render reasonable selling services, 
splitting commissions on consignment sales, misrepresentation, and false 
accounts and records. Respondent consented to an order requiring him 
to cease and desist from engaging in these practices and suspending 
his registration as a market agency for 30 days. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint issued by the Director, Livestock Division, Agricul- 
tural Marketing Service, on July 18, 1957, charged respondent 
with various violations of the act and the regulations. On 
November 22, 1957, respondent filed an amended answer ad- 
mitting “the allegations contained in the Order of Inquiry and 
Notice of Hearing’, waiving the right to an oral hearing and 
to the report of the examiner, and consenting to the issuance 
of an order, with findings of fact, requiring him to cease and 
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GEORGE BEMIS 
Cite as 17 A.D. 2 


desist from the practices complained of in said Order of Inquiry 
and Notice of Hearing, and keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in his business as a market agency, and suspending 
his registration for a period of 30 days. The Livestock Division, 
by its attorney, has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Portland Union Stock Yards, North Portland, Ore- 
gon, hereinafter referred to as the stockyard, is now and was 
at all times mentioned herein a posted stockyard subject to the 
provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis, at the 
stockyard, and at the times of the transactions of respondent 
hereinafter referred to was so registered. 


3. Respondent, at the stockyard, on or about February 29, 
1956, sold five cattle for the account of R. E. Clark, and, in 
connection with such sale, knowingly permitted Milt Butler, 


an employee of respondent, to receive from said R. E. Clark 
the profit of $24.45 realized from the sale transaction. 


4. (a) Respondent, at the stockyard, on or about February 
1, 1956, took into his own account two steers consigned to him 
for sale on a commission basis by Lou Oliver, and one steer 
similarly consigned to him by Howard Issacson, and, in con- 
nection with such transactions, issued accounts of sale to the 
consignors falsely and incorrectly showing the sale of their 
steers to “Order 5-Allen” instead of the name of respondent, 
copies of which were made a part of respondent’s accounts and 
records. 

(b) Respondent, at the stockyard, on or about February 2, 
1956, sold the three cattle purchased by him in the transac- 
tions described in subparagraph (a) above, and six other 
cattle purchased by him from the Benson Bodine and Clark 
Commission Company, at a total cost of $352.70 to Wesley 
Graves for $478.50 and made such sale under the assumed, 
false, fictitious, or otherwise incorrect name of “Ray Allen” 
and, in connection with such sale transaction, issued an account 
of sale showing said assumed, false, fictitious, or otherwise in- 
correct name of Ray Allen as the seller of the cattle instead of 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 17 A.D. 2 


the name of respondent, a copy of which was made a part of 
the accounts and records of respondent. 


5. Respondent, at the stockyard, on or about 13 specified 
dates and at divers other times during the months of December 
1955, and January 1956, in connection with the sale of live- 
stock consigned to him for sale on a commission basis by L. D. 
Mann, charged and collected the authorized commission for his 
sales services but subsequently refunded one-half of the com- 
mission charges to said L. D. Mann. 


6. (a) Respondent, on various occasions during the period 
between September 17 and September 30, 1956, through Edward 
B. Freauff, respondent’s field representative and solicitor, for 
the purpose and with the effect of causing A. H. Small and 
Sons, Kalispell, Montana, to consign 26 steers to respondent 
for sale on a commission basis, misrepresented to said A. H. 
Small and Sons the killing quality of such steers by informing 
said producers that cattle of the same age and similarly fed, 
which had been previously sold by said producers, were “black 
carcass cattle.” 


(b) Respondent, at the stockyard, on or about October 1, 
1956, in connection with the sale of 26 steers consigned to him 
for sale on a commission basis by A. H. Small and Sons, Kali- 
spell, Montana, failed to show or offer such steers for sale to 
certain interested buyers, and otherwise failed to render rea- 
sonable selling services to said consignor. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
respondent has wilfully violated sections 304, 306(f), 307, 
812(a), and 401 of the act, sections 201.43, 201.54, and 201.60 
of the regulations, and section 10 of an act entitled “An act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” which section is incorporated 
in and made a part of the Packers and Stockyards Act, 1921, 
by virtue of the provisions of section 402 of the latter act. 

Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in said Order of Inquiry and Notice of Hearing and keep 
such accounts, records and memoranda as will fully and cor- 
rectly disclose all transactions involved in his business as a 
market agency, and suspending his registration for a period 





GEORGE ROMAN 
Cite as 17 A.D. 5 


of 30 days, and complainant has recommended that such an 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the un- 
fair, unjustly discriminatory, and deceptive practices set out 
in the Findings of Fact above. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all of his operations as a 
market agency at the stockyard. 

Respondent’s registration under the act is suspended for a 
period of 30 days. 

This order shall become effective on the sixth day after 
service. 

Copies hereof shall be served upon the parties. 


(No. 5315) 


In re GEORGE ROMAN, d/b/a ROMAN PACKING COMPANY. P&S 
Docket No. 2286. Decided January 7, 1958. 


Packer—Failure to Maintain Scale in 
Proper Condition—Cease and Desist 


Respondent consented to an order requiring him to cease and desist from 
failing to maintain his weighing scale in proper condition for accurate 
weighing. 

Mr. Joseph E. Quin, for Livestock Division, Agricultural Marketing Service. 
Mr. David D. Tews, of Norfolk, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMEN 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
proceeding was instituted by a Complaint and Notice of Hearing 
filed on November 7, 1957, by the Director, Livestock Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. 


Respondent was charged with using unfair, unjustly dis- 
criminatory and deceptive practices and devices in commerce, 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 17 A.D. 5 


contrary to the provisions of section 202(a) of the act and 
section 201.78 of regulations promulgated under the act. Re- 
spondent, on November 29, 1957, filed an answer admitting the 
jurisdictional allegations alleged in the Complaint and Notice 
of Hearing and the practices complained of therein, except that 
violation of the act or regulations was neither admitted nor 
denied. He pled affirmatively, in effect, that the conditions on 
which the charges of wrongful practices were based had been 
remedied, waived a hearing and the issuance of a hearing ex- 
aminer’s report, and consented to the issuance of an order 
“requiring respondent to cease and desist from practices com- 
plained of in the complaint.” The officials of the Livestock 
Division have recommended, through their attorney, that such 
an order be issued. 


FINDINGS OF FACT 


1. At all times mentioned herein prior to June 21, 1957, 
the Roman Packing Company was a partnership composed of 
George Roman and Ransom Roman, which did business as a 
packer, as that term is defined in the act. Ransom Roman 
died on June 20, 1957, and George Roman as the surviving 


partner continued in such business as the Roman Packing Com- 
pany. George Roman d/b/a the Roman Packing Company was 
at all times mentioned herein subsequent to June 20, 1957, and 
now is a packer subject to the provisions of the act. 


2. On June 21, 1957, and for some preceding period of time, 
the Roman Packing Company, at its place of business at Nor- 
folk, Nebraska, owned and operated a scale on which livestock 
was weighed for purposes of purchase in commerce for slaugh- 
ter and failed to maintain and operate such scale so as to 
insure accurate weights. 


38. The Roman Packing Company failed to have such scale 
tested properly by competent agencies at suitable intervals in 
accordance with the instructions of the Chief of the Packers 
and Stockyards Branch of the Livestock Division of the Agri- 
cultural Marketing Service and to submit to the District Super- 
visor of said Branch copies of reports on at least two scale 
tests a year, although requested on April 11, 1957, and again 
on May 21, 1957, by the said District Supervisor, to furnish a 
copy of a report of such a test. 


4. The Roman Packing Company, on or about the dates 
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V. K. DAYTON 7 
Cite as 17 A.D. 7 


and in the transactions listed below, and in other transactions 
at divers other times on, between or about such dates, used 
such scale in weighing livestock for purchase when it had not 
been found, upon proper test and inspection, to be in condition 
to yield accurate weights, and did purchase such livestock at 
weights, shown by said scale, which were substantially less than 
true and accurate weights: 


Scale True 
Date Vendor Livestock Weghts Weights Shortage 
4/27/57 Byrl Luthman 8 hogs 1460 1545 85 
6/21/57 John Dinklage 6 hogs 1935 1975 40 
6/21/57 ” 7 10 hogs 1960 1970 10 


CONCLUSIONS 


Respondent, by reason of the facts alleged in paragraphs 2, 3 
and 4 hereof, used unfair, unjustly discriminatory and deceptive 
practices and devices in commerce, contrary to the provisions 
of section 202(a) of the act and section 201.78 of the regulations 
promulgated under the act. 

Inasmuch as respondent has consented and the complainant 
has recommended that an order be issued that will require 
respondent to cease and desist from the practices complained 
of in the Complaint and Notice of Hearing, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from engaging in the un- 
fair, unjustly discriminatory and deceptive practices set out in 
the Findings of Fact above. 


This order shall become effective 6 days after service and 
copies hereof shall be served upon the parties. 


(No. 5316) 
In re V. K. DAYTON. P&S Docket No. 2266. Decided January 
28, 1958. 


Failure to Pay—Insolvency—Cease and Desist— 
Suspension of Registration 


Respondent consented to the issuance of an order requiring him to cease 
and desist from failing to pay for livestock purchased and suspending 





PACKERS AND STOCKYARDS ACT, 1921 
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his registration until he demonstrates that he is solvent and able to 
discharge his financial obligations as they accrue. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint filed by the Acting Director, Livestock Division, Agri- 
cultural Marketing Service, on June 17, 1957, charged respond- 
ent with several violations of the act. On December 19, 1957, 
respondent filed an amended answer in which he admits the 
allegations contained in the Order of Inquiry and Notice of 
Hearing, waives oral hearing and the report of the examiner, 
and consents to the issuance of an order, with findings of fact, 
requiring him to cease and desist from the practices complained 
of, and suspending his registration until such time as respond- 
ent is again solvent. The Livestock Division, by its attorney, 
has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Mitchell Livestock Sales, Mitchell, South Dakota, and 
the Sioux Falls Stock Yards, Sioux Falls, South Dakota, were 
at all times mentioned herein posted stockyards subject to the 
provisions of the act. 


2. Respondent is registered with the Secretary of Agri- 
culture as a dealer to buy livestock for his own account at the 
Mitchell Livestock Sales and the Sioux Falls Stock Yards, and 
at all times mentioned herein respondent was so registered. 


8. Respondent, on or about April 22, 1957, purchased 27 
cattle weighing 24,290 pounds from the Mitchell Livestock 
Sales Company, Inc., at the Mitchell Livestock Sales, at a pur- 
chase price of $4,821.99 and has failed to pay such purchase 
price. 


4. Respondent is insolvent. As of May 15, 1957, respond- 
ent’s current liabilities exceeded his current assets by $17,987.85. 
On said date respondent had total current liabilities amounting 
to $28,064.58 and total current assets of $10,076.73. 
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NASHVILLE UNION STOCK YARDS, INC. 9 
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CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
respondent has wilfully violated section 312(a) of the act and 
is insolvent within the meaning of the provisions of the Act 
of Congress approved July 12, 1943 (7 U.S.C. 204). 


Inasmuch as respondent has consented to the issuance of an 
order requiring him to cease and desist from the practices com- 
plained of in the Order of Inquiry and Notice of Hearing and 
suspending his registration until such time as he is again 
solvent, and complainant has recommended that such an order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the un- 
fair, unjustly discriminatory and deceptive practices set out in 
the Findings of Fact above. 


Respondent’s registration under the act is suspended until 
such time as respondent demonstrates that he is solvent and 
is able to discharge his financial obligations as they accrue. 
If respondent makes such a showing a supplemental order will 
be issued terminating the suspension of his registration. 


This order shall become effective on the 6th day after service 
and copies hereof shall be served upon the parties. 


(No. 5317) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 
291. Decided January 29, 1958. 


Modification of Rates and Charges 


Since the parties are agreed, the respondent is authorized to modify its 
schedule of rates and charges. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. David M. Keeble, of Nashville, Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 
This is a rate proceeding under the Packers and Stockyards 





10 PACKERS AND STOCKYARDS ACT, 1921 
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Act, 1921, as amended (7 U.S.C. 181 et seq.), in which a basic 
order prescribing reasonable rates was entered on August 2, 
1929. Supplemental orders have been issued from time to time 
to permit the assessment by respondent of certain temporary 
rates and charges different from the rates and charges pre- 
scribed in the basic order. Pursuant to an order issued on 
January 25, 1956 (15 A.D. 21), as continued in effect by an 
order issued on February 1, 1957 (16 A.D. 117), the current 
temporary schedule of rates and charges is due to expire on 
February 7, 1959. 


By a petition filed on December 9, 1957, the respondent re- 
quested authority to modify its current temporary schedule of 
rates and charges in certain respects and requested that such 
modifications become effective on February 7, 1958. As a con- 
dition of the granting of its petition the respondent agreed in 
such petition to continue complying with the commitments 
previously agreed to in connection with prior orders in this 
proceeding. 


Notice of the petition and its contents was published in the 
Federal Register on January 3, 1958 (23 F.R. 57), and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted, and that the order to be issued remain in effect to 
and including February 7, 1960, unless modified or extended 
before that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on December 9, 1957, and to 
assess such current schedule, as so modified, during the life of 
this order. The respondent shall continue complying with the 
commitments set forth in its petition filed in this proceeding 
on December 23, 1952. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective on February 7, 1958. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
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ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on February 7, 1958, and 
remain in effect to and including February 7, 1960, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 5318) 


In re ST. JOSEPH STOCK YARDS COMPANY. P&S Docket No. 298. 
Decided January 29, 1958. 


Continuation of Rates and Charges 


Respondent’s schedule of rates and charges is continued in effect to and 
including March 1, 1960. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Ashley Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on April 26, 1957 (16 
A.D. 340), authorizing assessment of the current temporary 
schedule of rates and charges to and including March 1, 1958. 


On January 14, 1958, the respondent, by its attorney, filed a 
petition requesting that the current temporary schedule of 
rates and charges be continued in effect “indefinitely, or in any 
event for at least two years.” 


Prior to the issuance of the order of April 26, 1957, author- 
izing increases in rates and charges, notice of the petition 
therefor was published in the Federal Register, and although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
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that further notice and public procedure on this order are 
unnecessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted and that the current temporary schedule of rates 
and charges be extended to and including March 1, 1960, unless 
modified or extended before that date. 

Since the parties are agreed, the petition is granted and the 
order of April 26, 1957, is continued in effect during the life 
of this order. 

This order shall become effective on March 2, 1958, and 
remain in effect to and including March 1, 1960, unless modified 
or extended by further order before the latter date. 


Copies hereof shal] be served upon the parties. 


(No. 5319) 


UNITED FRUIT AND PRODUCE COMPANY v. H. TATOSIAN & COM- 
PANY, INC. PACA Docket No. 6866. Decided January 2, 1958. 


Failure to Deliver—Damages 


Respondent contends that it diverted the produce away from complainant 
when complainant breached a provision of the contract restricting the 
resale of the produce to a specific area. It is concluded, after consider- 
ing all the evidence of record, that the alleged restriction was not a 
part of the contract. Complainant is awarded damages amounting to 
the difference between the contract price and the market value of the 
produce. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Messrs. Jerome L. 
Richardson and Benjamin W. Henderson, of Palm Springs, California, 
for respondent. Mr. H. H. Murray, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed October 31, 1955. 
A formal complaint was filed May 28, 1956. Complainant alleges 
that it suffered damages in the amount of $322.02 due to re- 
spondent’s refusal to deliver a carload of honeydew melons 
purchased on or about June 23, 1955. 
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A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on August 15, 1956. A copy of the report of inves- 
tigation was served upon complainant on August 6, 1956. 

Respondent filed an answer to the formal complaint on Sep- 
tember 4, 1956. In its answer respondent admits its refusal to 
deliver the melons, but denies any liability to complainant. 

Respondent alleges that according to the terms of the con- 
tract, the melons were to be sold by complainant only in St. 
Louis and that complainant breached this provision by selling 
them in New York. Respondent alleges that upon discovering 
the breach, it repossessed the melons. 

Since the amount in dispute does not exceed $500, the issues 
are being determined under the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Com- 
plainant filed an opening statement; respondent submitted an 
answering statement; and complainant filed a statement in 


reply. 
FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Lerner, 
Rose Lerner, Abe Fine, and Harry Fine, doing business as 
United Fruit and Produce Company, whose address is St. Louis, 
Missouri. 


2. Respondent, H. Tatosian & Company, Inc., is a corpora- 
tion whose address is Blythe, California. At the time of the 
transaction involved in this proceeding, respondent was licensed 
under the act. 


8. On June 23, 1955, in the course of interstate commerce, 
respondent, by oral contract, sold to complainant a carload of 
640 crates of honeydew melons at the agreed price of $3 per 
crate, f.o.b. shipping point, plus precooling charges amounting 
to $15, or a total invoice price of $1,935. 


4. The oral contract was negotiated by complainant’s agent, 
L. B. Sable, a broker located at El Centro, California, and 
James H. Kayian, the manager of respondent. 


5. Respondent shipped the melons from a loading point in 
the State of California in car RD 3346 to complainant in St. 
Louis, Missouri. Thereafter, respondent diverted away from 
complainant the carload of melons and sold it in Washington, 
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D. C. Respondent refused to deliver the melons to complainant 
in accordance with the contract causing complainant to suffer 
damage in the amount of $187.68. 


6. The informal complaint was filed on October 31, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Both parties agree on the major provisions of the oral con- 
tract, but are in sharp conflict as to whether said contract con- 
tained a condition restricting complainant’s resale of the melons 
to St. Louis, Missouri. 

Respondent’s manager, James H. Kayian, has stated under 
oath that at the time the contract involved herein was negoti- 
ated, he and L. B. Sable, complainant’s agent, expressly and 
mutually agreed that complainant would sell the melons in St. 
Louis, Missouri, and not elsewhere. Respondent further states 
that it is a general practice for shippers and dealers in melons, 
and respondent’s usual practice, to distribute shipments in such 
a manner so as not to oversupply the market at any one place 
and thus prevent “our own label going against ourselves in 
the same city.” 

Respondent states that when it learned from a New York 
representative that complainant had resold the carload of melons 
to a New York firm, it treated complainant’s action as a breach 
of contract and for this reason, it repossessed the car from 
complainant and diverted and sold it in Washington, D. C. 

Complainant, on the other hand, specifically denies that there 
was any such condition or restriction in the oral contract. L. B. 
Sable, complainant’s agent, has consistently maintained and 
states under oath that no restriction or condition was made by 
respondent at the time of purchase and that there were no 
promises or agreements made with respondent relative to the 
subsequent disposition of the melons. In support of its con- 
tentions, complainant has submitted in evidence two telegrams 
it received from its agent, L. B. Sable. 

The first telegram dated June 22, 1955, concerns a shipper 
not involved in this action. This telegram is submitted by com- 
plainant to show that its agent, L. B. Sable, would, as a matter 
of usual business practice, inform complainant of any restric- 
tions or conditions on resale agreed upon between Mr. Sable 
and the seller. The pertinent provision of this telegram states 
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as follows: “ ... EATON ASKS KEEP AWAY FROM NEW 
YORK CLEVELAND .. .” 


By contrast, in the telegram from Sable to complainant con- 
firming the sale herein, no such conditions or restrictions are 
mentioned. This telegram dated June 23, 1955, states, in part: 
“...AS PHONED BOT YOU OUT BLYTHE TODAY RD 3346 
TATOSIAN DEWS 320 NINES 320 TWELVES 3.00 PRE- 
COOLING 15.00 CHECK TATOSIAN AS REQUESTED TRY- 
ING GET YOU MORE DEWS TOMORROW OR SATURDAY. 
L. B. SABLE” 


After considering all the evidence of record, it is our opinion 
that no restriction as to resale of the melons was a part of the 
contract. We are influenced by the fact that where such re- 
strictions are a part of a contract, it appears that the broker’s 
usual practice was to state such restriction in his confirmation 
telegram as was done in the above telegram of June 22, 1955. 
No such statement was made in the telegram confirming the 
sale herein. It is our conclusion that no condition or restriction 
existed in the contract involved herein and that respondent’s 
act in diverting the melons away from complainant constituted 
a breach of contract and a violation of section 2 of the act. 


The measure of damages in this case is the difference between 
the market value of the honeydew melons had they arrived at 
destination and complied with contract specifications, and the 
contract price. O. D. Huff v. Century Produce Company, 14 
A.D. 525 (1955); Jacob J. Weinreb v. Lowe Brothers, 5 A.D. 
398 (1946) ; The Goldberger Company v. Baldwin-Doherty Com- 
pany, S-1779. See also Casper Mayrsohn, Inc. v. McGowan’s 
Cold Storage, 15 A.D. 1097 (1956). 


The melons were shipped by respondent from El Centro, 
California, on June 24, 1955, and under normal shipping time 
would have arrived at destination, St. Louis, Missouri, on June 
29, 1955. The Federal-State Market News Report for St. Louis, 
Missouri, on June 29, 1955, of which we take official notice 
(S. N. Beard and Company v. Milton Schoenburg, 9 A.D. 893 
(1950)), states that honeydew melons comparable to those in- 
volved herein, size 9’s, were selling at $4.00 to $4.25 per crate 
and 12’s were selling at $4.75 per crate. In the absence of 
other evidence, the lowest jobbing prices will be considered as 
evidence of the carload market value. S. N. Beard and Company 
v. Milton Schoenburg, supra. The contract called for 320 crates 
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of size 9’s and 820 crates of size 12’s. The market value of 
320 crates size 9’s at $4 would be $1,280 and the 320 crates 
of size 12’s at $4.75 would be $1,520. Therefore, the market 
value of the 640 crates at the time and place they should have 
been delivered is $2,800. Since this is a delivered price, we deduct 
$677.32, the cost of transportation based on the railroad tariff 
then in effect, thus making an f.o.b. price of $2,122.68. The 
difference between this market value and the contract price 
of $1,935 is $187.68. This sum, with interest, should be awarded 
complainant from respondent, as reparation. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $187.68, with interest thereon 
at the rate of 5 percent per annum from July 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5320) 


CERNIGLIA-WILLINGHAM, INC. v. MILES M. PINCKNEY PRODUCE 
CoMPANY. PACA Docket No. 7041. Decided January 8, 1958. 


Failure to Pay—Admission of Liability 


Respondent admits owing complainant the amount claimed and gives as his 
reason for nonpayment business losses and lack of funds. 

Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on April 29, 1957, com- 
plainant seeks to recover the sum of $3,477.10, alleged to be 
the total purchase price for potatoes, celery and corn sold and 
delivered to respondent in May 1956. 
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A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on May 9, 1957. On the same date, a copy of the 
report of investigation was served upon complainant. 

Respondent filed an answer to the complaint on May 31, 1957. 
He does not deny the indebtedness, and as his only defense for 
nonpayment respondent pleads business losses and lack of funds. 

An oral hearing was not requested in this proceeding and, 
therefore, the shortened method of procedure was followed in 
accordance with section 47.20 of the rules of practice. Pur- 
suant thereto, complainant requested that the complaint and 
attached exhibits be considered as its opening statement. Re- 
spondent requested that his answer, all exhibits previously filed, 
and an additional exhibit attached to respondent’s letter be 
considered as his answering statement. Complainant did not 
file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Cerniglia-Willingham, Inc., is a corporation 
whose address is P. O. Box 1055, Pompano Beach, Florida. 


2. Respondent is an individual, Miles McSweeney Pinckney, 
doing business as Miles M. Pinckney Produce Company, whose 
address is State Farmers Market, Columbia, South Carolina. 
At the time of the transactions here involved, respondent was 
licensed under the act. 


8. On or about the dates shown below, in the course of inter- 
state commerce and by oral contracts, complainant sold to re- 
spondent potatoes, celery and corn, in the amounts and at the 
prices herein specified, f.o.b. Pompano Beach, Florida: 





Date No. of Packages Commodity Unit Price Price 

May 18, 1956 150 100# Potatoes $4.50 $ 675.00 
” 18, 1956 300 50# Potatoes 2.35 705 CO 
May 22, 1956 100 Pascal Celery 4’s 1.35 135.00 
” 22, 1956 25 Pascal Celery 3’s 1.60 40.00 
” 22, 1956 451 Crts. Corn 2.10 947.10 
May 25, 1956 650 Ling Corn 1.50 975.00 
Total $3,477.10 


4. The commodities described in Finding of Fact No. 3 
were shipped by trucks from Pompano Beach, Florida, to re- 
spondent at Columbia, South Carolina. All commodities were 
accepted by respondent without complaint. 
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5. Respondent has not paid complainant the total purchase 
price of the potatoes, celery and corn, or any part thereof, and 
there is due and owing from respondent to complainant a total 
amount of $3,477.10. 


6. An informal complaint was filed on February 15, 1957, 
which was within 9 months after accrual of the causes of action 
herein alleged. 


CONCLUSIONS 


There is no dispute between the parties in this proceeding. 
Respondent readily admitted his obligation to complainant for 
the amount claimed, and pleads only a lack of funds as his 
reason for not paying the indebtedness. 


As we have pointed out in previous decisions, a lack of funds 
and poor financial condition are no legal defense to a failure 
to pay for perishable commodities purchased and accepted under 
the act and in accordance with agreements between the parties. 
Respondent’s failure to pay promptly the total purchase price 
of the commodities involved in this proceeding is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $3,477.10, with 
interest thereon at the rate of 5 percent per annum from June 
1, 1956, until paid. 


The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5321) 


H. A. HAGUE v. BECKER FRUIT & PRoDUCE Co. PACA Docket 
No. 6893. Decided January 8, 1958. 


Failure to Pay—Inadequate Defense 


Since respondent submitted no evidence to refute the charges of the com- 
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plaint, respondent is ordered to pay to complainant the amount sought. 


Mr. A. Z. Adkins, Jr., of Gainesville, Florida, for complainant. Mr. Joseph 
S. Ayoub, of Boston, Massachusetts, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on August 24, 1956. 
Complainant seeks an award of reparation in the amount of 
$1,662.68, which is alleged to be due in connection with a truck- 
load of cucumbers shipped to respondent in May 1956. 


A copy of the report of investigation made by the Department 
was served upon complainant on September 10, 1956. A copy 
of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on September 12, 1956. 


Respondent filed an answer on October 3, 1956, in which he 
generally denied the allegations contained in the complaint, and 
requested an oral hearing. Respondent later waived oral hear- 
ing and the issues, therefore, are determined under the shortened 
procedure in accordance with section 47.20 of the rules of prac- 
tice. Under this procedure complainant requested that his veri- 
fied complaint and exhibits attached thereto, together with the 
depositions of H. W. Hague and Mrs. Barbara Anderson, be 
considered as his opening statement. Respondent failed to file 
an answering statement. Complainant did not file a statement 


in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, H. W. Hague, whose ad- 
dress is Rt. #3, Box 514, Gainesville, Florida. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Terminal Market, Boston, Massachusetts. At the time 
of the transaction involved herein, respondent was _ licensed 
under the act. 

38. On or about May 28, 1956, in the course of interstate 


commerce, complainant shipped from Florida to respondent at 
Boston, Massachusetts, one truckload of cucumbers to be sold 
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for complainant’s account. The load consisted of 276 bushels of 
extra fancy, 103 bushels of choice, 80 bushels of dills and 41 
bushels of large fancy cucumbers. The parties agreed that 
respondent was to pay all freight charges, retain 10 percent 
commission for himself, and remit the balance of the proceeds 
to complainant, less the freight charges. 


4, Following arrival of the shipment at Boston, the parties 
agreed to change the transaction from a consignment to a joint 
account. It was agreed that the joint account cost was $1,975.50 
and that this amount, plus one-half of the profit realized from 
the resale, would be paid to complainant by respondent. 


5. Respondent sold the cucumbers for net proceeds of 
$2,145.80. Deducting from this amount the joint cost of 
$1,975.50 leaves a joint profit of $170.30. 


6. The total amount due complainant on the joint account is 
$2,060.65, consisting of the joint cost of $1,975.50, plus one-half 
of the profit, or $85.15. Respondent gave complainant a check 
in the amount of $1,000 on account. This check was refused by 
the bank because of insufficient funds and complainant paid a 
protest fee of $2.03. Subsequently, respondent paid complainant 
$400, leaving a balance due complainant of $1,662.68, including 


the protest fee of $2.03. 


7. The formal complaint was filed on August 24, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In the absence of any proof on respondent’s part to refute 
the evidence submitted by complainant in this proceeding, we 
can only conclude that the facts are as stated by complainant 
and that complainant is entitled to an award of reparation in 
the amount sought. 

Respondent’s failure to pay promptly to complainant the 
balance remaining due on the shipment of cucumbers, $1,660.65, 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,660.65, plus the pro- 
test fee of $2.03, or a total of $1,662.68, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,662.68, with 
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interest at the rate of 5 percent per annum from June 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5322) 


SAMUEL P. MANDELL Co. v. SAM CATANZARO. PACA Docket No. 
6650. Decided January 8, 1958. 


Prior Order Superseded—Merchantable 
Quality—Resale Prices 


Upon reconsideration, the order of December 18, 1956 (15 A.D. 1836), is 
vacated and superseded by this order. It is concluded that the resale 
prices indicate that the produce was in merchantable condition and that 
respondent has failed to prove a breach of the suitable shipping condition 


warranty. 

Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Golbus & 
Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed a formal complaint on October 7, 
1955, for reparation in the amount of $654.63, which is alleged 
to be the unpaid balance of the purchase price of a carload of 
lettuce sold to respondent in April 1955. 

A copy of the complaint and a copy of the report of in- 
vestigation made by the Department were served upon respond- 
ent on November 17, 1955. A copy of the report of investiga- 
tion was served upon complainant on November 18, 1955. 

Respondent filed an answer on December 8, 1955, in which 
he alleged that the lettuce was not in suitable shipping condi- 
tion and that respondent realized net proceeds of $1,050.17 
from resale of the lettuce, which sum was paid to complainant. 
The answer included a counterclaim wherein respondent alleged 
that he sustained a loss of $762 as the result of complainant’s 
breach of the warranty of suitable shipping condition. 
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An oral hearing was held at Chicago, Illinois, on July 19, 
1956. Both parties were represented by counsel. The deposi- 
tions of Irwin Spector and Samuel L. Ginsburg were received 
in evidence for complainant. Harry Esterson and Sam Catan- 
zaro testified for respondent. Briefs were submitted by both 
parties. 

On December 18, 1956, an order was issued in which it was 
concluded that the lettuce was not in suitable shipping condi- 
tion at the time of sale. Both the complaint and counterclaim 
were dismissed. A copy of the order was served upon com- 
plainant, and it requested and was granted additional time for 
filing a petition for reconsideration. A stay order was issued 
on January 4, 1957. The petition for reconsideration was timely 
filed, a copy was served upon respondent’s attorney and an 
answer to the petition was filed. Upon reconsideration it is 
concluded that the order of December 18, 1956, is in error and, 
therefore, should be vacated and superseded by this order. 


FINDINGS OF FACT 


1. Complainant, Samuel P. Mandell Co., is a corporation 
whose address is Fruit Trade Building, Philadelphia, Pennsyl- 
vania. At the time of the transaction involved herein, com- 
plainant was licensed under the act. 


2. Respondent is an individual, Sam Catanzaro, whose ad- 
dress is 216 South Water Market, Chicago, Illinois. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about April 22, 1955, in the course of interstate 
commerce, complainant sold to respondent one carload of Ice- 
berg lettuce (PFE 46387) consisting of 640 2-dozen size, dry- 
pack cartons, Strongheart brand, at a price of $2.50 per carton, 
f.o.b. shipping point acceptance, plus 15 cents per carton for 
precooling, or a total contract price of $1,696. The car had 
been shipped from Mesa, Arizona, on April 18, 1955, and was 
rolling at the time of sale. The contract was negotiated be- 
tween the parties by a broker, Harry Rosenthal, of New York 
City. 


4. On or about April 22, 1955, complainant ordered the 
shipment diverted te respondent at Chicago, Illinois. It arrived 
at Chicago on April 25, 1955. At respondent’s request, the let- 
tuce was inspected by the City Perishable Inspection Service at 
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8:30 a.m., April 25, 1955. The report of this inspection reads 
in pertinent part as follows: 


“STRONGHEART BRAND: Lettuce, 2 dozen size, dry 
pack in 409M-10 cartons. The pack is tight generally good 
weight and fair to fairly good opening appearance. Fair 
quality. Poor condition. Only few small leafy heads, the 
balance good size. Firm to hard, good green color, few 
slightly dirty crowns. 30 to 40% show internal burn and 
15 to 25% show rib blight. Most of the cartons show 3 
to 6 heads averaging 14% decay and mold, generally found 
on the outer leaves on the ribs. The butts are turning 
red.” 


5. The lettuce was also inspected by the Western Weighing 
and Inspection Bureau at 2 p.m., April 25, 1955. The report 
of this inspection reads in pertinent part as follows: 


“LETTUCE, STRONGHEART, 2 doz. sizes noted. Good 
full tight packs. Fairly uniform size heads, well formed 
and clean, mostly leafy and ragged. Fairly firm and hard, 
with 10 to 20% soft and puffy. Fair to fairly good quality 
and color. 

“Stock fairly fresh and crisp. Butts pink to rusty 15 to 
25% of heads show outer leaves discolored or tip burnt, 
sound to 8% average 4% decay.” 


6. On or about April 25, 1955, respondent advised the broker 
that the lettuce had arrived in an unsatisfactory condition. The 
broker in turn notified complainant of respondent’s complaint. 
On the same day, after an unsuccessful effort to sell the ship- 
ment as a carload, respondent turned it over to the Gridley- 
Maxon Company at Chicago, Illinois, on a consignment basis. 
The proceeds of the resale of the lettuce in the amount of 
$1,050.17, less $8.80 for ice at Chicago, or a net of $1,041.37, 
were paid to complainant on account, without prejudice to 
complainant’s rights to the balance alleged to be due under the 


contract. 


7. The formal complaint was filed on October 7, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
In the order of December 18, 1956, the report of the City 
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Perishable Inspection Service (Finding of Fact No. 4) was 
accepted as showing the true condition of the lettuce at Chicago, 
Illinois, on April 25, 1955, because the inspector who made 
that inspection testified at the oral hearing as to his experience 
and his findings in the report. On the basis of this report, it 
was concluded that the lettuce was not in suitable shipping 
condition at the time of sale. Complainant’s principal conten- 
tion in its petition for reconsideration is that this conclusion is 
in error. It is first urged that the Department did not give due 
weight to the inspection of the Western Weighing and Inspec- 
tion Bureau (Finding of Fact No. 5). Secondly, it is urged 
that the lettuce was sold without any express warranty as to 
grade or quality and, therefore, there was only a warranty that 
the lettuce was merchantable at the time of sale; that the lettuce 
must have been merchantable at the time of sale because it was 
resold in Chicago at prices quoted for fair quality lettuce; and 
that since the lettuce was merchantable at the time of sale it 
was error to conclude that it was not in suitable shipping 
condition. 

The evidence establishes that the contract of sale was con- 
summated in a telephone conversation between respondent and 
the broker, Harry Rosenthal. At the oral hearing, respondent 
testified that on the morning of April 22, Rosenthal telephoned 
respondent and asked if he wanted to buy a good car of Strong- 
heart brand lettuce; that respondent hesitated to buy that brand 
because it did not have a good reputation; but that he bought 
the carload after the broker said that complainant only buys 
good lettuce. Respondent did not allege in his answer or con- 
tend in his brief that complainant or the broker expressly 
warranted the lettuce to be good quality or condition. No such 
warranty was mentioned by respondent during the investiga- 
tion of the informal complaint or in any of the correspondence 
between the parties. Although the matter of an express war- 
ranty was not in issue, it was concluded in the order of De- 
cember 18, 1956, that the lettuce was sold without any express 
warranty as to grade or quality. This is the only proper con- 
clusion warranted by the facts and circumstances. 


Although there was no express warranty as to grade or 
quality, there was an implied warranty that the lettuce was of 
merchantable quality at the time of sale. Section 15(2) of the 
Uniform Sales Act, which has been adopted in Illinois (Smith- 
Hurd Ann. St. Ch. 1211%, § 15), reads as follows: 
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(2) Where the goods are bought by description from a 
seller who deals in goods of that description (whether he 
be the grower or manufacturer or not) there is an implied 
warranty that the goods shall be of merchantable quality.” 


The sale here was made over the telephone and, therefore, 
was a sale by description. Complainant is a produce dealer. 
With respect to the meaning of the words “merchantable 
quality”, in Burr v. Sherwin Williams Co., 42 Cal. (2) 682, 268 
P. (2) 1041 (1954) it is said: 

“Many definitions of ‘merchantable quality’ have been 
given, but all of them include the basic proposition that 
the quoted words refer to goods which are reasonably suit- 
able for the ordinary uses and purposes of goods of the 
general type described by the terms of the sale and which 
are capable of passing in the market under the name or 
description by which they are sold.” 

In Wallace v. Clark & Son, 74 Or. 208, 174 Pac. 557, 21 ALR 
861 (1918), the following statement in 35 Cyc. 214 was quoted 
with approval: 

“Although, in the absence of a definite agreement as to 
quality, no particular quality will be implied, and the seller 
is not bound to furnish goods of the best quality, yet he 
cannot fulfill his contract by furnishing articles of the 
poorest quality, but must at least furnish articles of a fair 
average quality, and such as are merchantable.” 

See also Peters v. Macchiaroli, 74 Ariz. 62, 248 P. (2d) 777 
(1952) ; Whitin Machine Works v. United States, 175 F. (2d) 
504 (ist Cir. 1949); Darby v. Hall, 50 Atl. 64 (Del. 1900); 
and 1 Williston, Sales, § 243 (Rev. ed. 1948). Although we 
have found no cases directly in point, the term “merchantable 
quality” would include “condition” when used in connection 
with articles subject to deterioration such as fruits and 
vegetables. 

In addition to the warranty of merchantable quality, there 
was a warranty that the lettuce was in suitable shipping con- 
dition at the time of sale. Ernest E. Fadler v. Hesser, 166 F. 
(2)) 904 (10th Cir. 1948). Section 46.24(k) of the regulations 
under the act defines “suitable shipping condition” in connec- 
tion with a rolling car to mean that the commodity, at the 
time of sale, is in a condition which, if the shipment is handled 





26 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 21 


under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination speci- 
fied in the contract. 


Having determined the warranties that arose in the trans- 
action, the next question is whether the lettuce was in com- 
pliance with such warranties. The lettuce was not inspected 
either at shipping point or at the time of sale. As stated in 
the prior order there is no evidence of any delay or mishandling 
on the part of the carrier between the date of sale and the 
date of arrival. Three inspections were made at Chicago on 
April 25, 1955, one by respondent, one by the City Perishable 
Inspection Service, and one by the Western Weighing and 
Inspection Bureau. The Bureau also made a second inspection 
on April 26 and reported that the condition was practically the 
same as found on its first inspection. Respondent testified that 
his inspection of 3 cartons disclosed 8 percent decay, 20 to 30 
percent tipburn, and 15 to 20 percent rib blight and he described 
the condition of the lettuce as “poor to fair” and the quality 
as “decent.” 


There is a considerable variance between the inspection 
reports of the City Perishable Inspection Service and the West- 
ern Weighing and Inspection Bureau with respect to the amount 
of deterioration. The former report shows at least 5 percent 
more tipburn and 10 percent more decay than the Bureau 
report, and also 15 to 25 percent rib blight not mentioned in 
the Bureau report. The inspector for the City Perishable In- 
spection Service testified that the mold mentioned in his report 
followed or covered the decay, thereby indicating that decay 
averaged 14 percent. As previously stated, the inspection made 
by the City Perishable Inspection Service, which described the 
condition of the lettuce as poor, was accepted in the order of 
December 18, 1956, as the more reliable evidence of the quality 
and condition of the lettuce on April 25, 1955. In evaluating 
these reports, however, no consideration was given to the prices 
received for the lettuce on the subsequent resale by Gridley- 
Maxon & Co. The account sales which was submitted with the 
deposition of Irwin Spector is dated April 27, 1955, and shows 
the following jobbing sales: 7 cartons at $3.25 per carton, 138 
cartons at $3 each, and 495 cartons at $2.75 each. The Federal 
Market News Service Report issued in Chicago, Illinois, for 
Monday, April 25, 1955, shows that Arizona Iceberg lettuce, dry 
pack, two-dozen size, of good merchantable quality and con- 
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dition, sold in jobbing quantities at $3.50 to $3.75 per carton, 
some best at $4 to $4.25; fair quality and good condition at 
$2.50 to $3; ordinary quality and good condition at $2 to $2.25; 
and fair quality and fair condition at $1 to $1.50. 

It seems to us that the prices paid by the jobbers are entitled 
to considerable weight in determining the quality and condition 
of the lettuce on arrival at Chicago since such prices represent 
their appraisal of the lettuce. These prices indicate that the 
lettuce was of fair quality and in good condition at Chicago. 
This quality and condition appear to be more consistent with 
the amount of deterioration disclosed by the inspections of the 
Western Weighing and Inspection Bureau than the much larger 
amount disclosed by the inspection of the City Perishable In- 
spection Service. It is doubtful that the lettuce would have 
sold for as much as it did at Chicago if the entire carload had 
been in the condition indicated by the report of the City Perish- 
able Inspection Service. On the basis of the evidence, it is 
concluded that the Bureau inspections more nearly reflect the 
quality and condition of the carload of lettuce on April 25, 1955. 


It is our opinion that the lettuce was of merchantable quality 
and condition on April 25, 1955, and, of course, also at the 
time of sale, three day before. It is further our opinion that 
the amount of deterioration disclosed by the Western Weighing 
and Inspection Bureau inspections was not abnormal for lettuce 
which was required to be only of merchantable quality at the 
time of sale. See Anonymous Decision, 15 A.D. 258; United 
Fruit & Produce Company v. Lewis D. Goldstein Fruit & Pro- 
duce Corporation, 15 A.D. 32. Respondent contends in his 
answer to the petition that the deterioration disclosed by the 
Bureau inspections is abnormal for the three-day period between 
the date of sale and the date of arrival. The assumption here 
appears to be that the lettuce had no deterioration at the time 
of sale. Such assumption is not justified by the facts. The car- 
load of lettuce was shipped on April 18, 1955, so it probably 
was deteriorated to some extent on April 22, 1955, the date of 
sale. The extent of the deterioration at the time of sale is 
immaterial unless it rendered the lettuce either unmerchantable 
at that time or not in suitable shipping condition. Respondent 
had the burden of proving that the lettuce was not in suitable 
shipping condition at the time of sale. It is concluded that 
respondent has failed to sustain this burden. 


The purchase price of the carload of lettuce which was 
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accepted by respondent is $1,696. Of this amount, respondent 
has paid complainant $1,041.37. The failure of respondent to 
pay to complainant $654.63, the balance of the purchase price, 
is a violation of section 2 of the act. Reparation should be 
awarded complainant in that amount, with interest. Since re- 
spondent failed to establish that complainant breached the con- 
tract, the counterclaim should be dismissed. 


ORDER 


The order of December 18, 1956, is hereby vacated and 
superseded by this order. 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $654.63, with interest there- 
on at the rate of 5 percent per annum from May 1, 1955, until 
paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5323) 


LEO YOUNG, INC. v. FRANK ROMANO PRODUCE DISTRIBUTORS. 
PACA Docket No. 7148. Decided January 8, 1958. 


Failure to Pay—Default 
Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on August 19, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,442.50, which is the alleged purchase price of two carloads 
of potatoes sold to respondent in February 1957. 
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A copy of the report of investigation prepared by the De- 
partment was served upon complainant on September 22, 1957. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on October 9, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Leo Young, Inc., is a corporation whose 
address is 34 Boston & Maine Prod. Mkt., Boston, Massachusetts. 


2. Respondent is an individual, Frank Romano, doing busi- 
ness as Frank Romano Produce Distributors, whose address is 
184 Medcaff Street, Providence, Rhode Island. At the time of 
the transactions involved herein, respondent was not licensed 
under the act but was subject to license. 


8. On February 26, 1957, in the course of interstate com- 
merce, complainant sold to respondent 900 50-pound sacks of 
U. S. No. 1 Katahdin potatoes at $1.65 per hundred pounds, 
f.o.b. Caribou, Maine, or for a total of $742.50. On February 
28, 1957, in the course of interstate commerce, complainant sold 
to respondent 800 50-pound sacks of Chef Special U. S. No. 1, 
Size A, potatoes at 871% cents per sack, f.o.b. Caribou, Maine, 
or for a total of $700. 

4. Potatoes meeting specifications of the foregoing contracts 
were shipped from Caribou, Maine, to respondent at Providence, 
Rhode Island, in cars RD 35364 and CP 283374. Upon arrival 
of the shipments at destination respondent accepted the potatoes. 


5. The total purchase price of the two carloads of potatoes 
is $1,442.50. No part of this amount has been paid by respond- 
ent to complainant. 


6. The formal complaint was filed on August 19, 1957, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
agreed purchase prices for the two carloads of potatoes is a 
violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,442.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,442.50, with interest 
thereon at the rate of 5 percent per annum from April 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5324) 


CHARLES W. LINGENFELTER v. BISESI FRuIT Co. PACA Docket 
No. 7188. Decided January 14, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on September 23, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,105, which is the alleged total purchase price for 600 sacks 
of onions sold to respondent in April 1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
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respondent on October 30, 1957. A copy of the report of in- 
vestigation was served upon complainant on November 1, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles W. Lingenfelter, 
whose address is P. O. Box 1578, Laredo, Texas. 


2. Respondent, Domenic Bisesi, is an individual doing busi- 
ness as Bisesi Fruit Co., whose address is 1-3 French Market 
Place, New Orleans, Louisiana. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about April 4, 1957, in the course of interstate 
commerce, complainant sold to respondent through a broker 600 
sacks of onions for a total purchase price of $1,105. 


4. On or about April 4, 1957, complainant shipped to re- 
spondent, from Laredo, Texas, to New Orleans, Louisiana, 600 
sacks of onions meeting the requirements of the contract. Re- 
spondent accepted the onions upon arrival at destination. 


5. The total purchase price of the onions is $1,105, no part 
of which has been paid by respondent to complainant. 


6. The formal complaint was filed on September 23, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
agreed purchase price for the truckload of onions is a violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $1,105, with interest. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 32 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,105, with interest thereon 
at the rate of 5 percent per annum from May 1, 1957, until 
paid. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5325) 


BABIJUICE CORPORATION OF FLORIDA v. J. L. LusTIG & SON. 
PACA Docket No. 6835. Decided January 17, 1958. 


Real Party in Interest—Limitation Period— 
Agent for Undisclosed Principal—Dismissal 


This proceeding concerns two shipments of citrus fruit sold and delivered to 
respondent. One of the shipments was sold not by complainant but by 
Citrapak Corporation. Since no attempt was made to make Citrapak 
Corporation a party to the proceeding or assign its cause of action to 
complainant until after the limitation period expired, the complaint as 
to this shipment is dismissed because of lack of jurisdiction. In connec- 
tion with the other shipment, it is decided that respondent acted as agent 
for an undisclosed principal and is liable for the contract price less 
damages sustained because of a breach of the suitable shipping condition 
warranty on the part of complainant. Since respondent has remitted 
this amount to complainant, the complaint is dismissed. 


Bishop & Bornstein, of Orlando, Florida, for complainant. Mr. Maxwell W. 
Wells, of Orlando, Florida, for respondent. Mr. John C. Chernauskas, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on May 7, 1956, complain- 
ant seeks reparation in the amount of $3,045.60, which is alleged 
to be the total purchase price of two truckloads of citrus fruit 
sold and delivered to respondent. 


A copy of the formal complaint and a copy of the report of 
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investigation prepared by the Department were served upon 
respondent on June 29, 1956. A copy of the report of investi- 
gation was served upon complainant on June 30, 1956. 

Respondent filed an answer on July 12, 1956, in which it 
denied liability. Respondent alleges that it acted solely as 
broker in the transactions involved herein. In addition, re- 
spondent alleges that the citrus fruit shipped by complainant 
failed to meet contract requirements. 

An oral hearing was held in Orlando, Florida, on February 
26, 1957. Both parties were represented by counsel. Irving L. 
Hilliard, Kenneth O. Hicks and Charles E. Albertson, president 
and treasurer of complainant corporation, testified in behalf of 
complainant. Seymour Lustig and J. M. Blythe testified in 
behalf of respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Babijuice Corporation of Florida, is a cor- 
poration whose address is P. O. Box 2215, Orlando, Florida. 


2. Respondent is a partnership composed of James L. Lustig 
and Seymour Lustig, doing business as J. L. Lustig & Son, whose 
address is Sanford, Florida. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On or about December 13, 1955, in the course of inter- 
state and foreign commerce, complainant sold to respondent, 
who was acting as the agent for an undisclosed principal, 576 
half-boxes of U.S. No. 1 tangerines at $2.75 per half-box, or 
for a total purchase price of $1,584, f.o.b. Sanford, Florida, for 
shipment to Montreal, Canada. Respondent was to receive from 
complainant a commission of $28.80 for negotiating this 
contract. 


4. The produce sold by complainant to respondent was trans- 
ported by truck from shipping point in Florida, to Montreal, 
Canada, and arrived at destination on December 16, 1955. The 
produce was inspected on December 17, 1955, by the Canadian 
Department of Agriculture which certified its condition by 
Certificate No. 69407 C-5 as follows: 


“Black discolored streaks covering surface of fruits, aver- 
age 18%. Decay, soft rot, averages 17%, ranging from 5% 
to 30%.” 


5. The tangerines were sold by the B & B Banana Importer 
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Co. in Montreal, Canada, for gross proceeds of $1,488.75. The 
expenses of resale were $207.96 and freight charges were $4382, 
leaving net proceeds of $848.79. Respondent deducted its com- 
mission of $28.80 and remitted to complainant the sum of 
$819.99. 


6. On or about December 12, 1955, in the course of inter- 
state and foreign commerce, respondent negotiated a sale by 
Citrapak Corporation to Seminole Celery Growers of Sanford, 
Florida, of 545 half-boxes of tangerines at $2.75 per half-box 
and 6 boxes of oranges at $3.25 per box, or for a total purchase 
price, less brokerage, of $1,490.40, f.o.b. Sanford, Florida. This 
fruit was transported to Montreal, Canada, by truck bearing 
trailer license No. 17-0-28 Fla. Citrapak Corporation is not a 
party to this proceeding. 


7. The formal complaint was filed herein on May 7, 1956, 
which was within 9 months after the alleged causes of action 
herein accrued. 


CONCLUSIONS 


Before discussing the merits of the controversy herein, it is 


necessary to dispose of certain preliminary matters. In the 
formal complaint herein, complainant alleged that it, Babijuice 
Corporation of Florida, sold to respondent two truckloads of 
tangerines and oranges. However, at the hearing complainant 
proved that it actually sold only one truckload to respondent, 
the other one being sold by the Citrapak Corporation. The 
evidence also showed that although Charles Albertson was 
president and treasurer of both Babijuice and Citrapak, the 
corporations are two separate and distinct entities. Accordingly, 
Babijuice was not the real party in interest, nor in fact did it 
have any right or authority to file an action based on a claim 
or right owned by Citrapak. Complainant has argued that since 
Albertson was president and treasurer of both corporations 
that Babijuice had a beneficial interest in Citrapak’s cause of 
action. This contention is obviously without merit and the law 
is so basic and so well settled as to this point that it does not 
warrant further discussion. 


Complainant, at the hearing, made a motion to amend the 
complaint to make Citrapak a party complainant to this pro- 
ceeding. The motion, which was allowed by the presiding officer, 
should have been denied. The Act requires that a complaint 





32, 


er- 


rd, 
OX 
ise 


BABIJUICE CORP. OF FLORIDA v. J. L. LUSTIG & SON 35 
Cite as 17 A.D. 32 


relating to a transaction such as involved here must be filed 
with the Department within 9 months from the time the cause 
of action thereon accrued. The transaction in question occurred 
on or about December 12, 1955. The produce arrived at des- 
tination on or about December 16. The alleged net proceeds 
realized from the resale of the fruit was remitted to complain- 
ant on or about December 30, 1955. Accordingly, Citrapak’s 
cause of action accrued on or before this latter date. The 
motion to amend was made on February 26, 1957, which was 
in excess of 9 months from the time the cause of action accrued. 
No complaint, formal or informal, was ever filed by or on be- 
half of Citrapak within the prescribed 9-month period. Since 
complainant’s motion has the effect of instituting a complaint 
by Citrapak on its alleged cause of action against respondent 
and since this complaint was not filed within the prescribed 
9-month period, the Department is without jurisdiction over 
such claim. 


At the hearing, complainant also made reference to an as- 
signment to complainant of Citrapak’s cause of action. This 
assignment was purportedly executed on the date of the hear- 
ing. However, since the assignment was executed more than 9 
months after the cause of action, if any, accrued, it is ineffective 
for the purpose of maintaining an action before the Secretary. 


For the foregoing reasons, the cause of action in the com- 
plaint relating to the tangerines sold by Citrapak and shipped 
in the truck with trailer license No. 17-0-28 Fla. must be dis- 
missed and our further discussion will be limited to the tan- 
gerines sold by complainant to respondent. 


At the hearing, the issue of interstate commerce was raised. 
The evidence establishes that the parties contemplated the pro- 
duce would be shipped in interstate and foreign commerce, i.e., 
to Montreal, Canada. We note also the inspection certificate 
issued to complainant which states that the produce was des- 
tined as an out-of-state shipment. Where such shipment is 
contemplated by the parties, the transaction is one within the 
course of interstate or foreign commerce as defined in the Act. 
Wesley Prillwitz v. Thiele, 16 A.D. 685 (1957); Evans Produce 
Co. Vv. A. B. Framel Produce Co., 8 A.D. 621 (1949). Moreover, 
the evidence shows that the tangerines moved in interstate and 
foreign commerce. 


The next question in issue is in what capacity respondent 
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was acting when it negotiated the transaction herein. It is 
respondent’s contention that it acted in the transaction in issue 
merely as a broker or agent and as such is not liable to com- 
plainant for the purchase price of the produce. On the other 
hand, complainant contends that respondent was the principal 
or at least the agent for an undisclosed principal. 


Seymour Lustig who negotiated the transaction with Charles 
Albertson, president and treasurer of complainant, testified 
that “Mr. Albertson knows that I buy nothing for my own 
account. I have no jobbing office. I am strictly a broker. I 
operate out of a house. I can’t sell it from the house. He knows 
that I am a broker.” There was also submitted in evidence 
certain checks of respondent which were issued to complainant. 
These checks have imprinted upon them: 


“J. L. Lustig & Son 
Buying Brokers and Selling Agents” 


It is also noted that the invoice rendered to respondent by 
complainant states the purchase price of the tangerines and 
deducts therefrom a broker’s commission of 10 cents per box. 


Lustig testified that when he negotiated the sale with Al- 
bertson, he made no mention of the firm for whom he was 
buying the tangerines. Lustig stated that Albertson knew all 
the dealers he represented and that it was unnecessary to name 
them and that in the instant case he referred only to his 
“Montreal customer.” Albertson did not seriously dispute this. 
However, Lustig also testified that he had two principals in 
Montreal and it appears that Albertson had no knowledge of 
which one was to receive the tangerines involved herein. In 
view of these circumstances, we must conclude that respondent, 
in this transaction, was acting as an agent for an undisclosed 
principal and is liable to complainant for the purchase price of 
the tangerines. Denunzio Fruit Co. v. Associated Shippers, 79 
F. Supp. 117,183 (SD Calif. 1948), affirmed 188 F. (2) 569 
(9th Cir. 1951), cert denied 342 U.S. 820 (1951), 344 USS. 
829 (1952); LaRosa & Ray v. Eliene Lindsay Fruit Co., 11 
A.D. 173 (1952). 


The next question is whether the tangerines shipped by com- 
plainant met contract requirements. Respondent contends they 
did not. There is no dispute that this was an f.o.b. shipping 
point contract and that the tangerines were to be U.S. No. 1 
grade at the time of shipment. In support of its allegation that 
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it did ship U.S. No. 1 grade tangerines, complainant has sub- 
mitted a Federal inspection certificate which certifies them as 
grading U.S. No. 1 at shipping point. Respondent submitted, 
by deposition, an inspection certificate of the Canadian Depart- 
ment of Agriculture which certifies that the condition of the 
tangerines on arrival at Montreal, Canada, was as follows: 


“Black discolored streaks covering surface of fruits, aver- 
age 18%. Decay, soft rot, averages 17%, ranging from 
5% to 30%.” 


Since the destination inspection was confined to condition 
only, it is not sufficient to overcome the shipping point inspection 
which certified the fruit to be U.S. No. 1. Respondent’s real 
contention appears to be that the fruit was not in suitable ship- 
ping condition as provided by section 46.24(i) and (j) of the 
regulations (7 CFR 46.24(i) and (j)). It is clear from the 
amount of decay present on arrival at destination that the tan- 
gerines were abnormally deteriorated. The evidence indicates, 
and it is not disputed, that the transportation service and con- 
ditions of the shipment were normal. There is also evidence 
that tangerines from another shipper which were shipped in 
the same truck as those involved herein arrived in good con- 
dition and were not affected as was complainant’s fruit. Ac- 
cordingly, it is concluded that the tangerines shipped by com- 
plainant were not in suitable shipping condition when shipped 
and, accordingly, complainant was in breach of such warranty. 


Respondent has contended that after it complained to com- 
plainant concerning the condition of the fruit on arrival in 
Canada, complainant and respondent agreed that respondent 
should arrange to dispose of the tangerines as advantageously 
as possible and remit the net proceeds of the resale to com- 
plainant. Complainant denies any such agreement. After con- 
sidering the evidence on this point, it is our conclusion that 
respondent has failed to sustain its burden of proving the 
alleged new agreement was ever made. 

The general measure of damages for breach of warranty, 
where the receiver has accepted the goods, is the difference 
between the value of the goods actually delivered at the time 
and place of delivery to the buyer and the value the goods 
would have had at that time if they had met the specifications 
and warranties of the contract. Corte & Sons v. Lerner & Son, 
14 A.D. 320 (1955). 
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With respect to the value which the tangerines would have 
had if they had met contract specifications, there being no other 
evidence available, we will accept as indicative of such value 
the f.o.b. contract price of $1,584, plus freight to Montreal in 
the amount of $432. Such market value at destination, there- 
fore, is $2,016. Corte & Sons v. Lerner & Son, 14 A.D. 320 
(1955) ; East Coast Distributors v. Felix Rhymes, Inc., 13 A.D. 
629 (1954). 

The actual market value of the tangerines delivered may be 
evidenced by the resale price when such goods are resold by 
the buyer in a prompt and reasonable manner. Kirby & Little 
Packing Co. Vv. United Fruit & Produce Co., 16 A.D. 1066 
(1957); East Coast Distributors v. Felix Rhymes, Inc., supra. 
The tangerines involved herein were promptly and reasonably 
sold by the receiver, B & B Banana Importer Co., for a gross 
amount of $1,488.75. This amount less expenses of resale, 
$207.96, or $1,280.79 represents the trucklot market value of 
the 576 half-boxes of tangerines at Montreal. Kirby & Little 
Packing Co. Vv. United Fruit & Produce Co., supra., East Coast 
Distributors v. Felix Rhymes, Inc., supra. The difference be- 
tween this sum, $1,280.79, and $2,016.00, the value the goods 
would have had if they had been up to contract specifications, 
is $735.21. This sum represents the damage sustained by re- 
spondent as a result of complainant’s breach of warranty. 

Respondent, having accepted the shipment from complainant, 
became liable for the purchase price of the 576 half-boxes of 
tangerines amounting to $1,584.00, less damages of $735.21, 
for breach of warranty by complainant, or $848.79. Respond- 
ent has remitted to complainant this sum, less $28.80, its com- 
mission for negotiating the contract, or $819.99. Accordingly, 
the complaint filed herein should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5326) 


ELLIOTT’Ss TOMATO HOUSE, INC. v. C & D TOMATO COMPANY. 
PACA Docket No. 6984. Decided January 21, 1958. 
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Reparation—Stipulation 


The parties entered into a stipulation wherein respondent agreed to the entry 
of an award of reparation in complainant’s favor. 


Mr. Wallace Sollo, of Chicago, Illinois, for complainant. Mr. Harold Lansing, 


of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER PURSUANT TO STIPULATION 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint, filed on February 19, 1957, it 
is alleged that complainant sold and delivered to respondent one 
carload of 700 lugs of tomatoes for a total price of $3,675; 
that the parties entered into further negotiations after the 
delivery of the tomatoes wherein the price was reduced to 
$2,625; and that respondent received and accepted the tomatoes 
but has failed and refused to pay the agreed purchase price 
thereof. 


Respondent’s answer, filed on March 15, 1957, jalleges that 
complainant warranted the tomatoes to be free from frost dam- 
age and that in breach of said warranty complainant delivered 
tomatoes which had been chilled prior to shipment, which caused 
them to rot during the ripening process. Respondent further 
alleges that the tomatoes were unmarketable as the result of 
complainant’s breach and, accordingly, denies all liability. Re- 
spondent requested an oral hearing. 

At the oral hearing, held on September 25, 1957, the parties 
entered into a stipulation in settlement of their dispute, wherein 
respondent requested that its answer be withdrawn and agreed 
to the entry of an award of reparation in complainant’s favor 
in the amount prayed for in the complaint. In view of this 
stipulation, the following order is entered. 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,625. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 5327) 


HASTINGS POTATO GROWERS ASSOCIATION v. JIMMIE SHMON, 
PRODUCE BROKER. PACA Docket No. 7177. Decided January 
22, 1958. 


Undisputed Amount 
Respondent is ordered to pay to complainant the undisputed amount of com- 
plainant’s claim. 


Mr. William C. Hutchison, Sr., Freight Traffic Consultant, of Sanford, Flor- 
ida, for complainant. Mr. Morris Bogdanow, of Houston, Texas, for 
respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), com- 
plainant, a cooperative, alleges in a formal complaint filed on 
August 20, 1957, that it sold to respondent, an individual 
licensed under the act, a truckload of potatoes at a total price 
of $1,236.75 delivered Houston, Texas; that potatoes answering 
the terms of the contract of sale between the parties were 
shipped in the course of interstate commerce from the State 
of Florida to respondent at Houston, Texas; and that respond- 
ent accepted the truckload of potatoes but has not paid to com- 
plainant any part of the purchase price. 


A copy of the complaint and a copy of the Department’s 
report of investigation were served upon respondent on No- 
vember 8, 1957. A copy of the report of investigation was 
served upon complainant on November 7, 1957. 


Respondent filed an answer on December 2, 1957, admitting 
that he owed complainant $800 as an undisputed amount, but 
denying any liability for the remainder of the purchase price 
($436.75). 


Section 7(a) of the act (7 U.S.C. 499g(a)) provides, in part: 
“If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary *** may issue an order 
directing the respondent to pay to the complainant the un- 
disputed amount ***, leaving the respondent’s liability for 
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the disputed amount for subsequent determination. ***” 
Accordingly, respondent shall pay to complainant, on or be- 
fore February 20, 1958, the sum of $800, leaving respondent’s 
liability for payment of the remaining disputed amount for 
subsequent determination in the same manner and under the 
same procedure as if no order for the payment of such undis- 
puted amount had been issued. 


(No. 5328) 


THE MooMAW COMPANY v. E. M. HALL. PACA Docket No. 
7163. Decided January 22, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on September 24, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,325.35, which is alleged to be the total purchase price of 
three truckloads of potatoes sold to respondent during March 
and April 1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 18, 1957. On the same date, a copy of 
the report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, Leon A. Moomaw, doing 
busines as The Moomaw Company, whose address is Bayard, 
Nebraska. 


2. Respondent is an individual, E. M. Hall, whose address 
is 364 South Front Street, Memphis, Tennessee. At the time 
of the transactions complained of herein, respondent was 
licensed under the act. 


3. On or about March 19, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload consist- 
ing of 90 100-pound sacks of oversize U.S. No. 2 potatoes at 
$2.20 per sack, 125 100-pound sacks of oversize U.S. No. 1 
potatoes at $2.45 per sack, and 125 100-pound sacks of US. 
No. 1, Size A, potatoes at $2.40 per sack, delivered Memphis, 
Tennessee, as to the first two lots and Blytheville, Arkansas, 
as to the third lot. The invoice price of the truckload of po- 
tatoes, after deducting freight and tax of $350.20 paid by 
respondent, was $454.05. Subsequently, complainant granted 
respondent an allowance of $67.10, making the adjusted invoice 
price $386.95. 


4. On or about April 9, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload consist- 
ing of 164 100-pound sacks of U.S. No. 1 potatoes at $2.38 per 
sack, 88 100-pound sacks of oversize U.S. No. 1 potatoes at 
$2.53 per sack, and 88 100-pound sacks of oversize U.S. No. 2 
potatoes at $2.28 per sack, delivered Memphis, Tennessee. The 
invoice price of the truckload of potatoes, after deducting 
freight and tax of $350.20 paid by respondent was $463.40. 


5. On or about April 20, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload consist- 
ing of 140 100-pound sacks of oversize U.S. No. 1 potatoes 
at $2.53 per sack, 152 100-pound sacks of oversize U.S. No. 2 
potatoes at $2.28 per sack, and 48 100-pound sacks of US. 
No. 1, Size A, potatoes at $2.38 per sack, delivered Memphis, 
Tennessee. The invoice price of the truckload of potatoes, after 
deducting freight and tax of $340.00 paid by respondent, was 
$475.00. 


6. Potatoes conforming with the terms of the contracts set 
forth in Findings of Fact Nos. 3, 4, and 5 were shipped by 
trucks from a loading point in the State of Nebraska to Blythe- 
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ville, Arkansas, and Memphis, Tennessee, and were accepted 
by respondent. 


7. The total amount due in connection with the three truck- 
loads of potatoes is $1,325.35, no part of which has been paid 
by respondent to complainant. 


8. The formal complaint was filed on September 24, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
amount due in connection with the three truckloads of potatoes 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,325.35, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,325.35, with interest 
thereon at the rate of 5 percent per annum from May 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5329) 


THE BROOKS CUMMING COMPANY v. AMERICAN FRUIT PUR- 
vEYORS. PACA Docket No. 6950. Decided January 23, 1958. 


Breach of Suitable Shipping Condition Warranty— 
Rejection With Reasonable Cause— 
Counterclaim—Damages 


The complainant alleges that respondent owes complainant for two shipments 
of produce, The evidence submitted shows that the produce was not in 
suitable shipping condition when shipped. Therefore, respondent’s rejec- 
tion of the first shipment was with reasonable cause and respondent is 
entitled to the amount of damages sustained in connection with the other 
shipment. The complaint is dismissed. 
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Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on September 6, 1956, 
and the formal complaint was filed on November 14, 1956. Com- 
plainant seeks an award of reparation in the amount of $1,184, 
which is alleged to be the total purchase price of two lots of 
cantaloups sold to respondent in August 1956. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant on January 2, 1957. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on December 31, 1956. 

Respondent filed an answer on January 14, 1957, alleging 
that the two lots of cantaloups received were unfit for human 
consumption and were not the grade or quality contracted for. 
Respondent further alleged that the first lot was unloaded at 
the request of the broker who said that he would see that 
respondent sustained no loss; and that the second lot was 
rejected. Respondent filed a counterclaim on February 8, 1957, 
alleging that he sustained a loss of $396.59 on the first lot. 
Complainant filed a reply to the counterclaim on February 19, 
1957, denying any liability to respondent. 

Although the amount claimed in the complaint exceeded $500, 
neither party requested an oral hearing. Accordingly, the 
shortened method of procedure was followed as provided in 
section 47.20 of the rules of practice. Pursuant to this pro- 
cedure, complainant adopted its verified formal complaint with 
attached exhibits as its opening statement. Respondent filed an 
answering statement on April 27, 1957. 


FINDINGS OF FACT 


1. Complainant, The Brooks Cumming Company, is a cor- 
poration whose post office address is Box 588, Santa Maria, 
California. At the time of the transactions involved herein, 
complainant was licensed under the act. 


2. Respondent is an individual, Harry Maxwell Sturm, doing 
business as American Fruit Purveyors, whose address is 730 
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First Street, Miami Beach, Florida. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. On August 16, 1956, in the course of interstate com- 
merce, complainant contracted to sell and respondent contracted 
to purchase 192 Jumbo crates of U. S. No. 1 grade vine-ripened 
cantaloups, consisting of 96 crates of size 27 and 96 crates of 
size 36, at $2.50 and $3 respectively, f.o.b. Los Banos, Cali- 
fornia, plus $40 for precooling and top-ice, making a total price 
of $568. The contract further provided that the melons would 
be shipped on August 16, 1956, billed to respondent at Miami, 
Florida, with a stop at Turlock, California, for loading of honey- 
dews purchased by respondent from Turlock Fruit Company. 
The contract was negotiated between the parties by Morse & 
McDonald, brokers of Miami, Florida. 


4. At 10 p.m. August 16, 1956, complainant shipped to 
respondent car FGEX 52523 containing 192 crates of canta- 
loups. The car arrived at Turlock at 3 a.m., August 18, departed 
at 2:15 am. August 19, and arrived at Miami, Florida, at 
12:25 a.m., August 28, 1956. At 1:10 p.m. August 28, 1956, 
a Federal condition inspection was made of the cantaloups, 
132 crates then being in the car and 60 crates in respondent’s 
place of business. The certificate reads in part as follows: 


“Temperature of product: At doorway: Bottom layer 42° 
F. Top layer 50°F. 


“Condition: Mostly firm, turning yellow to yellow, mostly 
turning yellow ground color. From 7 to 13 melons per 
crate (20 to 50%) averaging approximately 35% decay. 
Decay is mostly Cladosporium Rot some Alternia Rot all 
stages. In all samples some to most melons show a slight 
to heavy layer of surface mold.” 


5. On August 28, 1956, respondent advised the broker by 
telephone of the results of the Federal inspection and that 
respondent needed help. The broker advised complainant who 
offered an allowance of 25 cents per crate. Respondent refused 
this offer. Respondent paid the freight charges of $528.42 and 
sold 76-5/6 crates of the cantaloups between August 28 and 
September 8, 1956, for gross proceeds of $131.83. The balance 
were worthless and were dumped. 


6. On or about August 23, 1956, in the course of interstate 
commerce, complainant contracted to sell and respondent con- 
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tracted to purchase 192 Jumbo crates of U. S. No. 1 grade 
vine-ripened cantaloups, consisting of 96 crates of size 27 and 
96 crates of size 36, at $2.75 and $3.25, respectively, f.o.b. Los 
Banos, California, plus $40 for precooling and top-ice, making 
a total price of $616. The contract further provided that the 
melons would be shipped on August 23, 1956, billed to respond- 
ent at Miami, Florida, with a stop at Turlock, California, for 
loading of honeydews purchased by respondent from Turlock 
Fruit Company. This contract was also negotiated by Moore & 
McDonald. 


7. At 11:59 p.m., August 23, 1956, complainant shipped to 
respondent car PFE 90651 containing 192 crates of cantaloups. 
The car arrived at Turlock at 5 a.m. August 24 and left at 3:40 
a.m. August 26. The car arrived in Miami at 7 a.m. September 
2, 1956, and respondent received notice of arrival on Tuesday, 
September 4. At 12:50 p.m. September 5, 1956, a Federal con- 
dition inspection was made of the 192 crates of cantaloups in 
the car. This certificate reads in part as follows: 


“Temperature of product: At doorway: Bottom layer 40° 
F. Top layer 54° F. 


“Condition: Mostly firm. Light green to yellow mostly 
turning yellow ground color. From 2 to 27 melons per 
crate (6 to 75%) averaging approximately 40% decay. 
Decay is mostly Cladosporium Rot, some Alternaria Rot 
all stages. In all samples some to most melons show slight 
to heavy surface mold.” 


8. On September 5, 1956, respondent advised the broker of 
the inspection results and that he was rejecting the cantaloups. 
On the same day, the broker relayed this information to com- 
plainant. Complainant refused to accept the rejection. Later 
the same day, respondent unloaded the cantaloups into cold 
storage. On September 6, 1956, respondent notified the carrier 
he rejected the cantaloups and the carrier notified complainant 
the same day. The carrier sold the cantaloups on September 
10 for gross proceeds of $192. 


9. The total purchase price of the two lots of cantaloups 
is $1,184. No part of this amount has been paid by respondent 
to complainant. 


10. The formal complaint was filed on November 14, 1956, 
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which was within 9 months after the alleged causes of action 
accrued. 


CONCLUSIONS 


Although the question of whether the cantaloups were U. S. 
No. 1 at shipping point was also contested, it is not necessary 
to resolve that issue. The contracts being on an “f.o.b.” basis, 
the cantaloups were required to be in suitable shipping con- 
dition at the time of billing. Section 46.24(j) of the regulations 
(7 CFR 46.24(j)) defines “suitable shipping condition” to 
mean, in relation to direct shipments, that the commodity, at 
the time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the des- 
tination specified in the contract of sale. The parties are in 
agreement that the amount of deterioration present in each 
lot of cantaloups at Miami was abnormal. Complainant con- 
tends that the transportation service and conditions were not 
normal and, therefore, the suitable shipping condition rule is 
inapplicable, because the cars were stopped at Turlock. In this 
connection, complainant made the following comment in a letter 
to the Department dated November 13, 1956: 


“We thing it is entirely possible that the temperatures 
went up to a high degree during loading at Turlock and 
naturally we do not suppose that the shipments were fur- 
ther precooled at that point and therefore moved under 
standard refrigeration from Turlock to Miami, which 
would possibly have had a deleterious effect on the con- 
dition of the cantaloups as, under standard refrigeration, 
it would take many hours to get the pulp temperature 
down to the 40° which obtained at Los Banos at completion 
of precooling.” 


With respect to car FGEX 52523, the evidence shows that on 
August 15, prior to shipment, 9,600 pounds of ice were placed 
in the bunkers, and that the next day complainant placed 15 
blocks of ice in the car and the car was precooled to 40° F. 
According to the icing records of the carriers, the bunkers 
were inspected and re-iced when necessary at each regular 
icing station en route to Miami. The car arrived at Turlock 
at 3 a.m. August 18, having been iced to capacity with 2,400 
pounds of ice at 9 a.m. August 17. The car was at Turlock 
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approximately 23 hours. During this time the car was not re- 
iced or inspected for ice by the carrier because there is no 
icing station there. After departing from Turlock at 2:15 a.m., 
August 19, the car was re-iced with 5,400 pounds of ice at 3 
p.m. August 19. The total time in transit to Miami was slightly 
more than 11 days. The transportation record of car PFE 
90651 is substantially the same except that it remained at 
Turlock about 47 hours and the total time in transit was 
slightly less than 10 days. 


The term “normal transportation service and conditions” 
necessarily pertains to the mode and conditions of transporta- 
tion agreed on or contemplated by the parties. In the instant 
proceeding the contracts expressly provided for the stops at 
Turlock and the opening of the cars at that point to add honey- 
dews under the conditions then prevailing. There is no evidence 
that the cars were in transit to Miami a longer time than is 
usual for cars stopped at Turlock, or that the cars were stopped 
at Turlock an excessively long time or were handled in such a 
way at Turlock during loading of the honeydews as to allow 
the temperature of the cantaloups to rise beyond permissible 
limits. The cantaloups were located in the ends of the cars 
next to the bunkers where they were less likely to have been 
affected by the opening of the doors at Turlock. The icing 
records of the carriers indicate that the bunkers of the cars 
were almost half filled with ice on arrival at the first icing 
station after Turlock, so the meltage of ice during the period 
the cars were at Turlock does not appear to have been excessive. 
Each of the cars was under the control of Turlock Fruit Com- 
pany only about five hours. On the basis of the evidence sub- 
mitted it is concluded that the transportation service and con- 
ditions were normal. It is further concluded that the canta- 
loups were abnormally deteriorated at destination because they 
were not in suitable shipping condition when shipped. 


Complainant urges that the two carloads of cantaloups must 
have been in suitable shipping condition, because it shipped 11 
other lots of cantaloups from the same fields on August 16 
and 9 lots on August 23, which were accepted by the buyers 
without complaint. Such evidence is of little probative value. 
Wesco Foods Vv. Fantro Cv., 15 A.D. 499. It has not been shown 
these contracts were for U. S. No. 1 cantaloups, as in the 
present proceeding or that these shipments were in transit 
the same length of time. 
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Complainant contends that respondent accepted car PFE 
90651. The evidence establishes that the carrier gave respon- 
ent written notice of arrival of this car on September 4, 1956. 
The exact time is not shown. On the same day, respondent 
ordered Federal inspection. Immediately following receipt of 
the results of the inspection on September 5, respondent noti- 
fied the broker that he was rejecting the cantaloups. The 
broker states that he immediately relayed this information to 
complainant by telephone. It is concluded that notice of rejec- 
tion was given by respondent to complainant within one hour 
after receiving the results of Federal inspection as provided in 
section 46.2(s) of the regulations. Having previously concluded 
that complainant breached the contracts, it follows that re- 
spondent’s rejection of the cantaloups in car PFE 90651 was 
with reasonable cause. 

Complainant contends that respondent accepted the canta- 
loups in car PFE 90651 by unloading them into the cold stor- 
age at National Freezers, Inc. It appears, however, that this 
was done after complainant refused to accept respondent’s 
rejection and solely for the purpose of minimizing complain- 
ant’s loss. Subsequently, the cantaloups were sold by the carrier 
for less than the unpaid freight charges. 

There is no question that respondent accepted the cantaloups 
in car FGEX 52523, as contended by complainant. Prior to the 
Federal inspection, respondent unloaded 60 crates and placed 
them in his store. Following the inspection, respondent asked 
complainant, through the broker, for protection against loss, 
but at no time did he reject this lot. 


Since respondent accepted the cantaloups in car FGEX 52523, 
he is liable for the purchase price, less the damages sustained 
by reason of the fact that the cantaloups were not in suitable 
shipping condition. Cuswmano Brothers v. Lew’s Fruit Co., 16 
A.D. 257. The usual measure of damages for breach of war- 
ranty is the difference between the market value of the goods 
delivered and the value of the goods if they had been as war- 
ranted. In the absence of other evidence, the delivered cost of 
the cantaloups is accepted as representing the market value of 
192 crates of cantaloups meeting contract requirements at 
Miami, on August 28, 1956, the date of arrival. The contract 
price is $568 and the freight paid by respondent is $528.42, 
making a total delivered cost of $1,096.42. The only evidence 
of market value of the cantaloups delivered is the gross pro- 
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ceeds of $131.83 realized by respondent from the sale of 75-5/6 
crates of the melons from August 28 through September 8, 
1956. The balance of the melons were dumped. The difference 
between $1,096.42 and $131.83, or $964.59, represents respond- 
ent’s damages. Since this figure exceeds the unpaid purchase 
price of $568 claimed by complainant, the complaint should be 
dismissed. 

In his counterclaim, respondent seeks to recover damages of 
$396.59, the difference between the freight charges of $528.42 
paid by respondent and the gross resale proceeds of $131.83. 
This is the amount by which respondent’s damages exceeded 
the purchase price. Complainant’s failure to deliver to respond- 
ent cantaloups meeting contract requirements is a violation of 
section 2 of the act. Reparation should be awarded to respond- 
ent against complainant in the amount of $396.59, with interest. 


ORDER 


Within 30 days from the date of this order, complainant 
shall pay to respondent, as reparation, the sum of $396.59, with 
interest thereon at the rate of 5 percent per annum from Oc- 
tober 1, 1956, until paid. 

The complaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 5330) 


DE BRUYN SEED AND PRODUCE Co. v. BISESI FRUIT Co. PACA 
Docket No. 7127. Decided January 23, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on July 5, 1957. Com- 
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plainant seeks an award of reparation in the amount of 
$843.72, which is alleged to be due in connection with the sale 
of a truckload of onions by complainant to respondent in April 
1957. 

A copy of the report of investigation made by the Department 
was served upon complainant on August 31, 1957. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on September 3, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Robert Stuart 
De Bruyn and Donald De Bruyn, doing business as De Bruyn 
Seed and Produce Co., whose address is Elm and Washington 
Streets, Zeeland, Michigan. 


2. Respondent is an individual, Domenic Bisesi, doing busi- 
ness as Bisesi Fruit Co., whose address is 37-39 French Market 
Place, New Orleans, Louisiana. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about April 138, 1957, in the course of interstate 
commerce, complainant sold to respondent one truckload of 
Texas onions for a total price of $957.70, delivered New Orleans, 
Louisiana, as follows: 





Quantity Description Price Amount 
425 50-pound bags, Yellow boilers $1.35 $573.75 
37 50-pound bags, Jumbo Granex 2.10 77.70 

40 50-pound bags, Medium yellows 1.65 66.00 

67 50-pound bags, Medium whites 2.00 134.00 

85 25-pound bags, White boilers 1.25 106.25 
$957.70 


4. On April 18, 1957, complainant shipped from loading 
point in the State of Texas to respondent at New Orleans, 
Louisiana, a truckload of onions meeting contract requirements. 
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5. Upon arrival of the shipment at destination, respondent 
accepted the onions. Respondent paid the transportation charges 
of $113.98, leaving a balance of $843.72 due and owing by 
respondent to complainant, no part of which has been paid. 


6. The formal complaint was filed on July 5, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
contract price of the truckload of onions is a violation of Sec- 
tion 2 of the Act. Complainant should be awarded reparation 
in the amount of $843.72, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $843.72, with interest there- 
on at the rate of 5 percent per annum from May 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5331) 


NEWBERN GROVES, INC. v. FLOYD WYNN PRODUCE Co. PACA 
Docket No. 7183. Decided January 23, 1958. 
Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). An informal complaint was filed on March 25, 1957. 
The formal complaint was filed on October 17, 1957. Complain- 
ant seeks an award of reparation in the amount of $988.34, 
the alleged unpaid balance of the total purchase price of two 
truckloads of citrus fruit sold to respondent in November and 
December 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 6, 1957. A copy of the report of 
investigation was served upon complainant on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Newbern Groves, Inc., is a corporation 
whose address is Post Office Box 9157, Tampa, Florida. 


2. Respondent is an individual, Floyd E. Wynn, doing busi- 
ness as Floyd Wynn Produce Co., whose address is 448 Ogle- 
thorpe Street, Macon, Georgia. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On or about November 8, 1956, in the course of inter- 
state commerce, complainant sold to respondent a truckload of 
citrus fruit at the purchase price of $752, f.o.b. Tampa, Florida. 


4. On or about December 3, 1956, in the course of interstate 
commerce, complainant sold to respondent a truckload of citrus 
fruit at the purchase price of $586.34, f.o.b. Tampa, Florida. 


5. On or about November 8 and December 3, 1956, com- 
plainant shipped from Tampa, Florida, to respondent at Macon, 
Georgia, citrus fruit meeting the specifications of the contracts. 
The two truckloads of citrus fruit were accepted by respondent. 


6. The total purchase price of the two truckloads of citrus 
fruit is $1,338.34, of which amount respondent has paid to 
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complainant only $350.00, leaving a balance of $988.34 due and 
owing complainant by respondent. 


7. The informal complaint was filed on March 25, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant promptly and in 
full for the two truckloads of citrus fruit is a violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $988.34, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $988.34, with interest thereon 
at the rate of 5 percent per annum from January 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5332) 


PANNO & SONS, INC. v. ALTON CUEVAS. PACA Docket No. 7175. 
Decided January 23, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on September 24, 1957, 
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complainant seeks an award of reparation in the amount of 
$376.40, which is alleged to be the adjusted purchase price of 
a shipment of mixed produce sold to respondent on February 
5, 1957, for which no payment has been made to complainant. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 26, 1957. A copy of the report of in- 
vestigation was served upon complainant on October 25, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Panno & Sons, Inc., is a corporation whose 
address is 1-3 French Market Place, New Orleans, Louisiana. 


2. Respondent is an individual, Alton Cuevas, whose address 
is Picayune, Mississippi. At the time of the transaction in- 
volved herein, respondent was not licensed but was subject to 
license under the act. 

8. On or about February 5, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload of mixed 
produce for a total purchase price of $379.40, f.o.b. loading 
point, New Orleans, Louisiana, as follows: 


Quantity Commodity Unit Price Total 
14 Crates lettuce $3.00 $42.00 
2 ” celery 4.00 8.00 
3 ” carrots 8.25 9.75 
2 Containers oranges 2.25 4.50 
6 ” = 2.15 12.90 
8 " grapefruit 3.50 28.00 
21 e apples 4.25 89.25 
4 i lemons 3.50 14.00 
10 * potatoes 4.15 41.50 
6 = onions 2.25 13.50 
1 Container Alligator pears  ——_essssersrsns 3.00 
20 Containers Red potatoes 3.25 65.00 
15 ” tomatoes 3.20 48.60 





Grand Total $379.40 
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4, Produce meeting contract requirements was delivered to 
and accepted by respondent, who loaded it onto a truck at 
shipping point, New Orleans, Louisiana, from which point it 
was transported to Picayune, Mississippi. 


5. On August 22, 1957, complainant allowed respondent an 
adjustment of $3.00 on the original invoice price of $379.40, 
leaving a total adjusted invoice price of $376.40 due complainant 
from respondent on account of this transaction, no part of which 
has been paid. 


6. The formal complaint was filed on September 24, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the ad- 
justed purchase price for the truckload of mixed produce is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $376.40, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $376.40, with 
interest thereon at the rate of 5 percent per annum from March 
1, 1957, until paid. 

The facts and circumstances set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5833) 


UNITED PACKING Co. v. AMERICAN BROKERAGE CORPORATION. 
PACA Docket No. 7153. Decided January 23, 1958. 


Failure to Pay—Admission of Liability 


Respondent admits the allegations of the complaint and is ordered to pay 
to complainant the amount claimed. 
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Complainant pro se. Mr. George R. Sommer, of Newark, New Jersey, for 
respondent. Mr. John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on September 25, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,346, the alleged purchase price of a carload of cantaloups 
sold and delivered to respondent during July 1957. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on October 22, 1957. A 
copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on December 9, 1957. 

Respondent filed an answer on December 16, 1957, in which 
it admitted all the allegations in the complaint. Although the 
amount involved exceeded $500, neither party requested an oral 
hearing. In view of respondent’s admission of the material 
facts alleged in the complaint, the issuance of an order without 
further procedure is appropriate. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Floyd J. Hark- 
ness, Molly A. Harkness, Floyd J. Harkness, Jr., Harriet Hark- 
ness Colgate, and William Hoyte Colgate, Jr., doing business 
as United Packing Co., whose address is Post Office Box 546, 
Fresno, California. 


2. Respondent, American Brokerage Corporation, is a cor- 
poration whose address is 38 Chatham Road, Short Hills, New 
Jersey. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about July 19, 1957, in the course of interstate 
commerce, complainant sold to respondent a carload of Rosy 
brand cantaloups, consisting of 288 crates, at an agreed pur- 
chase price of $4.50 per crate, plus $50 for topice, or a total 
purchase price of $1,346, f.o.b. Coalinga, California. 


4. On July 18, 1957, complainant shipped cantaloups meet- 
ing the specifications of the contract in car PFE 9296 from 
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Coalinga, California. The following day complainant diverted 
the shipment to Newark, New Jersey, where it was accepted 


by respondent. 


5. The total purchase price of the carload of cantaloups is 
$1,346, no part of which amount has been paid to complainant 
by respondent. 


6. The formal complaint was filed on September 25, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent in its answer admitted all the allegations con- 
tained in the complaint. On the basis of the facts admitted, 
it is concluded that respondent’s failure to pay promptly to 
complainant the total purchase price of the cantaloups is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,346, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,346, with interest thereon 


at the rate of 5 percent per annum from August 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5334) 


VAN DE WALLE & SONS v. CRESCENT CITY PREPACK. PACA 
Docket No. 7173. Decided January 23, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on June 13, 1957. 
Complainant seeks an award of reparation in the amount of 
$834.60, which is alleged to be the purchase price of a truck- 
load of carrots sold to respondent on or about January 8, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 1, 1957. A copy of the report of 
investigation was served upon complainant on October 21, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Henry L. Van 
De Walle, Alfons D. Van De Walle, Cyril M. Van De Walle and 
Joe A. Van De Walle, doing business as Van De Walle & Sons, 
whose post office address is 851 Acme Road, San Antonio, 
Texas. 

2. Respondent, Crescent City Prepack, is a corporation 
whose post office address is Slidell, Louisiana. At the time 
of the transaction involved herein, respondent was not licensed 
under the act, but was subject to license. 


3. On or about January 8, 1957, in the course of interstate 
commerce, complainant sold to respondent 375 bags of carrots 
at a total price of $834.60, including $9.60 for top-ice, f.o.b. 
San Antonio, Texas. 

4. On or about January 8, 1957, complainant shipped carrots 
meeting the requirements of the contract by truck from San 
Antonio, Texas, to respondent at Slidell, Louisiana. Respond- 
ent accepted the carrots. 

5. Although requested to do so, respondent has failed and 
refused to pay to complainant the total purchase price for the 
shipment of $834.60. 
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6. The formal complaint was filed on June 13, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
agreed purchase price for the truckload of carrots is a violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $834.60, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $834.60, with interest there- 
on at the rate of 5 percent per annum from February 1, 1957, 


until paid. 

The facts and circumstances set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5335) 


P. P. GREGORY v. CLIFF LANE. PACA Docket No. 7009. Decided 
January 24, 1958. 


Lack of Jurisdiction—Dismissal 


Since there is no evidence that respondent was subject to license at the time 
of the transaction, the complaint is dismissed for lack of jurisdiction. 


LeRoy & Goodwin, of Elizabeth City, North Carolina, for complainant. 
Carter and Manley, of Ilion, New York, for respondent. Mr. James V. 


Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). The formal complaint was filed on January 31, 1957, 
wherein complainant seeks reparation in the amount of $534.50, 
which is alleged to be the unpaid purchase price of potatoes 
sold to respondent on June 28, 1956. 

A copy of the formal complaint and a copy of the report 
of investigation prepared by the Department were served upon 
respondent on March 14, 1957. A copy of the report of in- 
vestigation was served upon complainant on March 13, 1957. 


In his answer respondent admits the purchase of the potatoes 
from complainant but alleges that the transaction was a pur- 
chase by description; that only a part thereof, consisting of 
255 50-lb. bags of Commercial potatoes, were merchantable 
and fit for human consumption; and that the remainder of the 
lot, consisting of 268 50-lb. bags of Commercial potatoes (Scotts 
Grader) and 23 50-lb. bags of Size B potatoes, were of such 
poor quality as to render them unfit for resale or human con- 
sumption. Respondent further alleges that he is not a broker, 
dealer or commission merchant within the meaning of the act 
and that the Secretary of Agriculture therefore has no juris- 
diction in this proceeding. 

Although the amount in controversy exceeded $500, neither 
party requested an oral hearing and the issues are therefore 
determined under the shortened method of procedure provided 
for under section 47.20 of the rules of practice. Pursuant there- 
to, complainant filed an opening statement; respondent requested 
that his sworn answer be considered his answering statement; 
and complainant declined to file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, P. P. Gregory, is an individual whose ad- 
dress is Shawboro, North Carolina. 


2. Respondent, Cliff Lane, is an individual whose address is 
Post Office Box 178, Prospect, New York. At the time of the 
transaction involved herein, respondent was not licensed or 
subject to license under the act. 


8. On or about June 28, 1956, in the course of interstate 
commerce, complainant sold to respondent 255 50-lb. bags of 
Commercial potatoes at $1 per bag, f.o.b. Shawboro, North 
Carolina, for a total of $255. Since this amount did not make 
up a truckload, respondent then purchased from one Scott Ferre- 
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bee 268 50-lb. bags of Commercial potatoes (Scotts Grader) at 
$1.00 per bag, f.o.b. Shawboro, North Carolina, and 23 50-lb. 
bags of Size B potatoes at 50 cents per bag, f.o.b. Shawboro, 
North Carolina, or a total purchase price from Ferrebee of 
$279.50. 


4. The potatoes were loaded onto respondent’s truck at the 
respective purchase sites on the date of purchase and a check 
dated June 28, 1956, for $534.50 was given complainant by 
respondent in payment for the potatoes. It was agreed between 
the parties that this check represented the total sum due both 
to complainant and Ferrebee, and that complainant would trans- 
fer $279.50 to Ferrebee in payment for the 291 bags of potatoes 
supplied by him in this transaction. 


5. Complainant deposited the check given to him by respond- 
ent, but subsequently was notified that respondent had stopped 
payment on the check. 


6. The formal complaint was filed on January 31, 1957, 
which was within 9 months after the alleged cause of action 


accrued. 


CONCLUSIONS 


Complainant’s interest in this proceeding is admittedly re- 
stricted to the sum of $255, representing the total purchase price 
of the 255 bags of Commercial potatoes sold by complainant 
to respondent on June 28, 1956, at $1.00 per bag, f.o.b. ship- 
ping point. 

Respondent, who is not licensed under the act, admits that 
he owes complainant $255 on account of this transaction, but 
questions the jurisdiction of the Secretary in this proceeding 
on the ground that he, respondent, is not subject to license as 
a dealer, broker, or commission merchant within the meaning 
of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. 499a et seq.), and is not therefore subject 
to the jurisdiction of the Secretary as conferred in that act. 

Section 1 of the act defines “commission merchant” as: 

“.. any person engaged in the business of receiving in 
interstate or foreign commerce any perishable agricultural 
commodity for sale, on commission, or for or on behalf 
of another.” (7 U.S.C. 499a (5)) 


Section 1 of the act similarly defines “dealer” as: 
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“. . any person engaged in the business of buying or 
selling in carloads any perishable agricultural commodities 
in interstate or foreign commerce, except that (A) no 
producer shall be considered as a ‘dealer’ in respect of 
sales of any such commodity of his own raising; (B) no 
person buying any such commodity solely for sale at retail 
shall be considered as a ‘dealer’ in respect of any such 
commodity in any calendar year until his purchases of 
such commodity in carloads in such year are in excess of 
twenty; and (C) no person buying any such commodity 
for canning and/or processing within the state where 
grown shall be considered a ‘dealer’ whether or not the 
canned or processed product is to be shipped in interstate 
or foreign commerce, unless such product is frozen or 
packed in ice, or consists of cherries in brine, within the 
meaning of paragraph 4 of this section.***” (7 U.S.C. 
499a (6)) 
The act further provides, in section 1: 

“The term ‘broker’ means any person engaged in the 
business of negotiating sales and purchases of any perish- 
able agricultural commodity in interstate or foreign com- 
merce for or on behalf of the vendor or the purchaser, 
respectively; .. .” 


Complainant alleges that respondent is subject to license 
under the act. The allegation, however, is not substantiated by 
any evidence. Respondent, on the other hand, denies that he is 
subject to license under the act; that he is primarily a trucker 
and seldom buys perishable agricultural commodities; that his 
purchases of such commodities in any one year are substantially 
less than twenty carloads per year; that he never acts, with 
respect to such purchases, as a “commission merchant’, 
“dealer”, or “broker” within the meaning of the act; and that 
the potatoes involved in this transaction were sold at retail. 


Since there is no evidence that respondent was subject to 
license at the time of the transaction the complaint should be 
dismissed for lack of proof of jurisdiction. 

ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 5336) 


GEORGE F. MILLER FRUIT CO. v. GROWERS FRUIT EXCHANGE, 
INc. PACA Docket No. 7176. Decided January 24, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on July 22, 1957. 
The formal complaint was filed on September 13, 1957. Com- 
plainant seeks an award of reparation in the amount of $1,993, 
which is the alleged total purchase price of two truckloads of 
apples sold and delivered to respondent in April 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 29, 1957. A copy of the report of in- 
vestigation was served upon complainant on October 28, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, George F. Miller, doing 
business as George F. Miller Fruit Co., whose address is 535 
S. Wenatchee Avenue, Wenatchee, Washington. 


2. Respondent, Growers Fruit Exchange, Inc., is a corpora- 
tion whose address is P. O. Box 8, Soquel, California. At the 
time of the transactions involved herein, respondent was 
licensed under the act. 
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3. On or about April 24, 1957, in the course of interstate 
commerce, complainant sold to respondent 40,700 pounds of 
washed processing C grade Winesap apples at $50 per ton for 
a total purchase price of $1,017.50, f.o.b. Yakima, Washington. 


4. On or about April 27, 1957, in the course of interstate 
commerce, complainant sold to respondent 39,020 pounds of 
washed processing C grade Winesap apples at $50 per ton for 
a total purchase price of $975.50, f.o.b. Yakima, Washington. 


5. On or about the above-mentioned dates of sale complain- 
ant shipped to respondent from Yakima, Washington, to Soquel, 
California, apples meeting the specifications of the contracts. 
Respondent accepted the apples upon arrival at destination. 


6. The total purchase price of the apples is $1,993, no part 
of which has been paid by respondent to complainant. 


7. The formal complaint was filed on September 13, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the apples is a violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $1,993, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,993, with interest thereon 
at the rate of 5 percent per annum from June 1, 1957, until 
paid. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 5337) 


BRAND BROTHERS PRODUCE, INC. v. MILES M. PINCKNEY PRO- 
DUCE COMPANY. PACA Docket No. 7042. Decided January 
29, 1958. 


Failure to Pay—Admission of Liability 


Respondent admits the allegations of the complaint and in defense pleads 
business losses and lack of funds. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on April 29, 1957, com- 
plainant is seeking to recover the sum of $651, alleged to be the 
total net purchase price of onions sold and delivered to re- 
spondent in December 1956. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on May 9, 1957. On the same date, a copy of the 
report of investigation was served upon complainant. 


Respondent filed an answer to the complaint on May 31, 1957. 
He does not deny the indebtedness, and as his only defense 
for nonpayment respondent pleads business losses and lack of 
funds. 


An oral hearing was not requested in this proceeding, and, 
therefore, the shortened method of procedure was followed in 
accordance with section 47.20 of the rules of practice. Pur- 
suant thereto, complainant requested that the complaint and 
attached exhibits be considered as its opening statement. Re- 
spondent did not file an answering statement and no further 
statement was filed by the complainant. 


FINDINGS OF FACT 


1. Complainant, Brand Brothers Produce, Inc., is a cor- 
poration whose address is 1050 Murphy Avenue, S.W., Atlanta, 
Georgia. 


RO- 
ry 


ads 


ing 


ri- 
9a 
nN- 
he 
e- 


of 


1e 


3e 
of 





BRAND BROS. PRODUCE v. PINCKNEY 67 
Cite as 17 A.D. 66 


2. Respondent is an individual, Miles McSweeney Pinckney, 
doing business as Miles M. Pinckney Produce Company, whose 
address is State Farmers Market, Columbia, South Carolina. 
At the time of the transaction here involved, respondent was 
licensed under the act. 


3. On or about December 7, 1956, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent a truckload of yellow onions, as follows: 

310 50# bags, U.S. No. 1, Medium, in used bags, at $1.40 
per bag, delivered 
310 50# bags, U.S. No. 1, Medium, in new bags, at $1.50 
per bag, delivered 


4. The complainant shipped on December 7, 1956, from 
Portage, Wisconsin, to respondent at Columbia, South Carolina, 
620 bags of yellow onions, as described in Finding of Fact No. 
3, in a truck operated by one L. H. Jackson. Respondent 
accepted the onions in compliance with the contract and without 
complaint. 


5. The invoice price of the truckload of onions, after de- 
ducting freight and tax of $248 paid by respondent, is $651, 
which amount is due and owing to complainant from respondent. 


6. The formal complaint was filed on April 29, 1957, which 
was within 9 months after accrual of the cause of action herein 
alleged. 


CONCLUSIONS 


There is no dispute between the parties in this proceeding. 
Respondent readily admitted his obligation to complainant for 
the amount claimed, and pleads only a lack of funds as his 
reason for not paying the purchase price of the onions. 


As we have pointed out in previous decisions, a lack of funds 
and poor financial condition are no legal defense to a failure 
to pay for perishable agricultural commodities purchased and 
accepted under the Act. Respondent’s failure to pay complain- 
ant the purchase price of the onions involved in this proceed- 
ing is in violation of section 2 of the act. Complainant should 
be awarded reparation, with interest, and the facts should be 


published. 
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ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $651, with 
interest thereon at the rate of 5 percent per annum from Janu- 
ary 1, 1957, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5338) 


N. A. BROWN & SON v. BISESI FRUIT Co. PACA Docket No. 
7189. Decided January 29, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 19380, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on October 21, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,799.50, which is the alleged total price of 1,070 sacks of 
onions sold to respondent on April 16 and May 7, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 8, 1957. A copy of the report of 
investigation was served upon complainant on November 19, 
1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
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such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further pro- 
ceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Norman A. 
Brown, Sr., and Norman A. Brown, Jr., doing business as 
N. A. Brown & Son, whose address is P. O. Box 3397, Corpus 
Christi, Texas. 


2. Respondent is an individual, Domenic Bisesi, doing busi- 
ness as Bisesi Fruit Co., whose address is 37-39 French Market 
Place, New Orleans, Louisiana. At the time of the transactions 
involved herein, respondent was licensed under the act. 


38. On or about April 16, 1957, in the course of interstate 
commerce, complainant sold to respondent through a broker 
370 sacks of onions for a total purchase price of $612, de- 
livered New Orleans, Louisiana. 


4. On or about April 16, 1957, complainant shipped to re- 
spondent from Corpus Christi, Texas, to New Orleans, Louisi- 
ana, onions meeting the specifications of the above contract. 


Upon their arrival at destination, the onions were accepted by 
respondent. 


5. On or about May 7, 1957, in the course of interstate 
commerce, complainant sold to respondent through a broker 
700 sacks of onions for a total purchase price of $1,537.50, 
delivered New Orleans, Louisiana. 


6. On or about May 7, 1957, complainant shipped to re- 
spondent from Corpus Christi, Texas, to New Orleans, Louisi- 
ana, 700 sacks of onions. These onions were accepted by re- 
spondent after complainant granted him an allowance of 50¢ 
per sack or $175 on 350 sacks of these onions. Respondent paid 
freight charges amounting to $175, leaving a balance of 
$1,187.50 due complainant on these onions. 


7. The total amount due complainant under the above- 
mentioned contracts is $1,799.50, no part of which has been 
paid by respondent to complainant. 


8. The formal complaint was filed on October 21, 1957, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
purchase price for the shipments of onions is a violation of 
Section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $1,799.50, with interest. 











ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,799.50, with interest there- 
on at the rate of 5 percent per annum from June 1, 1957, until 
paid. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 









(No. 5339) 






AL MASSERA, INC. v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6879. Decided January 29, 1958. 







Failure to Pay—Defense Inadequate 






Respondent submitted no evidence to substantiate his claims and is ordered 
to pay to complainant the amount claimed. 









Mr. T. C. Curry, Grower-Shipper Vegetable Association of Central Califor- 
nia, Salinas, California, for complainant. Mr. Joseph S. Ayoub, of 
Boston, Massachusetts, for respondent. Miss Lenore H. Langford, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 










PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on July 30, 1956, com- 
plainant alleges that respondent failed to pay the purchase 
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prices for 3 carloads of lettuce sold and delivered to respondent 
in May 1956. Complainant seeks reparation in the total amount 
of $2,968. 


A copy of the complaint and a copy of the report of inves- 
tigation made by the Department were served upon respondent 
on August 22, 1956. A copy of the report of investigation was 
served upon complainant’s representative on August 21, 1956. 
Respondent filed an answer to the complaint on September 25, 
1956, in which he admits the purchase of the lettuce, but alleges 
that “the product did not meet with the agreed grade and 
condition contracted for’ and that “Respondent was severely 
damaged by the quality and condition of said product.” 


In his answer, respondent requested an oral hearing to be 
held at Boston, Massachusetts. The presiding officer scheduled 
a hearing for 9:30 a.m. on February 14, 1957, in the Federal 
Building, Boston, Massachusetts. Thereafter, respondent’s at- 
torney notified the presiding officer that respondent would not 
appear or further contest the matter beyond the scope of the 
answer filed in the proceeding. Accordingly, the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice was followed. Under this procedure, complainant 
requested that the verified complaint and attached exhibits be 
considered as its opening statement. Respondent did not file 
an answering statement. Complainant filed a “ statement in 
reply” on August 13, 1957. 


FINDINGS OF FACT 





1. Complainant, Al Massera, Inc., is a corporation whose 
address is P. O. Box 1050, Watsonville, California. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Market Terminal, Boston, Massachusetts. At the time 
of these transactions, respondent was licensed under the act. 


8. On or about May 21, 1956, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload consisting of 640 cartons of Swiss Miss brand dry 
pack lettuce, 2-dozen size, at $1.25 per carton, plus 15 cents for 
pre-cooling, for a total invoice price of $896 f.o.b. shipping 
point. 


4. On or about May 28, 1956, in the course of interstate 
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commerce and by oral contract, complainant sold to respondent 
a carload consisting of 600 cartons Lucky Strike brand dry 
pack lettuce, 2-dozen size, at $1.65 per carton, plus 15 cents 
for pre-cooling, for a total invoice price of $1,080, f.o.b. ship- 
ping point. 


5. On or about May 31, 1956, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload consisting of 640 cartons Yodel E brand dry pack 
lettuce, 2-dozen size, at $1.40 per carton, plus 15 cents for pre- 
cooling, for a total invoice price of $992, f.o.b. shipping point. 
The agreement also contained a provision whereby respondent 
guaranteed the invoice price of the lettuce, and any amount 
above that figure received on resale of the lettuce would be 
jointly split between the parties. 


6. Complainant shipped from Watsonville, California, on 
May 21, 1956, to respondent at Boston, Massachusetts, a car- 
load of lettuce in car BREX 76067. A carload of lettuce con- 
tained in WHIX 70422 was diverted to respondent on May 
28, 1956, having been shipped from Watsonville, California, 
May 26. A carload of lettuce contained in PFE 40558 was 
diverted to respondent on May 31, 1956, having been shipped 
from Watsonville, California, May 29. Respondent accepted the 
3 carloads of lettuce in compliance with the contracts of sale, 
but has failed to pay complainant the agreed purchase prices, 
or any part thereof. 


7. There is due and owing from respondent to complainant 
the sum of $2,968. 


8. The formal complaint was filed on July 30, 1956, which 
was within 9 months after accrual of the causes of action 
herein alleged. 


CONCLUSIONS 


Respondent admits in his answer that the 3 carloads of 
lettuce were purchased, but contends that the lettuce was not 
of the grade, quality and condition agreed upon. Respondent 
further alleges that the lettuce was not in merchantable con- 
dition, and states that he “was severely damaged by the quality 
and condition of said product.” However, respondent has sub- 
mitted no evidence whatsoever to substantiate his claims, and 
there is no indication that he ever made any complaint to the 
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complainant regarding the lettuce. As a matter of fact, 2 
telegrams attached to the complaint as Exhibits 19 and 20, 
which were sent to complainant by respondent in June and 
July 1956, represent acknowledgments by respondent of his 
liability for the purchase price of the lettuce. Exhibit 19 reads 
as follows: “SORRY DIDN’T KEEP PROMISE NO OFFENSE 
MEANT DEFINITELY PAYING DRAFTS MONDAY THRU 
WEDNESDAY.” Although Exhibit 20 is partially in code, it 
indicates that respondent promised to take the drafts “UP 
THIS WEEK” (July 2, 1956) and requested that complainant 
be patient. 

Respondent’s failure to pay complainant promptly the agreed 
purchase prices of the 3 carloads of lettuce is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $2,968, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $2,968, 
plus interest thereon at the rate of 5 percent per annum from 
July 1, 1956, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


(No. 5340) 


VERIL BALDWIN & SONS v. STANDARD FRUIT AND PRODUCE Co., 
Inc. PACA Docket No. 7187. Decided January 30, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). An informal complaint was filed on May 21, 1957. 
The formal complaint was filed on November 4, 1957. Com- 
plainant seeks an award of reparation in the amount of $208.95, 
representing the alleged balance of the purchase price of a 
truckload of onions sold and delivered to respondent in De- 
cember 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 12, 1957. A copy of the report of 
investigation was served upon complainant on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
with 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Veril Bald- 
win, Duane Baldwin and Danny Baldwin, doing business as 
Veril Baldwin & Sons, whose address is Stockbridge, Michigan. 


2. Respondent, Standard Fruit and Produce Co., Inc., is a 
corporation whose address is Huntington, West Virginia. At 
the time of the transaction involved herein, respondent iwas 
licensed under the act. 


3. On or about December 10, 1956, in the course of inter- 
state commerce, complainant sold to respondent one truckload 
of onions, in the quantities and at the prices set forth below, 
f.o.b. Stockbridge, Michigan: 

Quantity Description Unit Price Extension 

67 50# bags Jumbo onions $1.75 $117.25 
205 50# bags Medium onions 1.15 235.75 
153 50# bags Large onions 1.15 175.95 
100 8# cartons 1.30 130.00 


$658.95 
The contract between the parties was negotiated by The United 


Brokers, Inc., of Huntington, West Virginia, who acted as agent 
for both parties in negotiating the sale. 
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4. On or about December 12, 1956, at Stockbridge, Michigan, 
onions meeting contract requirements were delivered to, and 
accepted by, respondent and loaded onto its truck, for trans- 
portation to West Virginia. 


5. At the time of loading, a check for $658.95 was given 
to complainant by respondent. The check was returned to 
complainant by the bank upon which drawn, with the notation: 
“Insufficient Funds.” 


6. The total purchase price of the truckload of onions is 
$658.95, of which amount $450 has been paid, leaving an unpaid 
balance of $208.95 due complainant from respondent. 


7. The informal complaint was filed on May 21, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 


balance of the purchase price of the truckload of onions is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $208.95, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $208.95, with interest there- 
on at the rate of 5 percent per annum from January 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5341) 


MILTON SCHOENBURG v. CARBONE BRos. & Co., INC. PACA 
Docket No. 6714. Decided January 30, 1958. 


Petition for Reconsideration—Dismissal 


The order of November 26, 1957, is supported by the evidence and the law 
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applicable thereto and respondent’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued November 26, 1957, awarding 
reparation to complainant against respondent. A copy of this 
order was served upon respondent on November 27, 1957. At 
respondent’s request, the time for filing a petition for recon- 
sideration was extended to December 16, 1957, and the order 
was stayed pending the issuance of a further order herein. 
Respondent filed a petition for reconsideration on December 
16, 1957. 


Upon reconsideration of the order of November 26, 1957, we 
find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. It is our opinion that the order is supported 
by the evidence and by the law applicable thereto. Accordingly, 
respondent’s petition is hereby dismissed without prior service 
upon complainant. 

The reparation awarded in the order of November 26, 1957, 
shall be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 








(No. 5342) 


UNITED FRUIT AND PRODUCE COMPANY v. H. TATOSIAN & Co., 
Inc. PACA Docket No. 6866. Decided January 30, 1958. 


Petition for Reconsideration—Dismissal 


The order of January 2, 1958, is supported by the evidence and the law ap- 
plicable thereto and complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). On January 2, 1958, an order was issued requiring 
respondent to pay complainant reparation in the amount of 
$187.68, plus interest. On January 9, 1958, and within the time 
prescribed by section 47.24(a) of the rules of practice, com- 
plainant filed a petition for reconsideration in which it contends 
that in the order of January 2, 1958, the Department erred in 
calculating the damages awarded to complainant. 

Upon a careful review of the record, we find that the ques- 
tions relating to damages raised by complainant in its petition 
were thoroughly analyzed and considered at the time our previ- 
ous order was issued. In our opinion, the order issued on Janu- 
ary 2, 1958, is fully supported by the evidence and the law 
applicable thereto. Accordingly, complainant’s petition is hereby 
dismissed without prior service upon respondent. 

The reparation awarded in the order of January 2, 1958, 
shall be paid within 30 days from the date of this order. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5243) 


PACA Docket No. 7059. Dismissed January 17, 1958, by 
Thomas J. Flavin, Judicial Officer. 


(No. 5344) 


PACA Docket No. 7180. Dismissed January 23, 1958, by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 5345) 


VENEZIA Bros. v. A. G. SHORE COMPANY. PACA Docket No. 
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6965. Order issued January 20, 1958, by Thomas J. Flavin, 
Judicial Officer. 


COURT DECISION 


TAPOR DAIRIES COMPANY AND SHAKER GROVE DAIRY v. EZRA 
TAFT BENSON, SECRETARY OF AGRICULTURE. Decided January 
10, 1958. 


UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 


Civil No. 31643 


Decision of Judicial Officer Affirmed 
(14 A.D. 77 (1955)) 


JONES, J: 


This is a review on appeal of the action of the Secretary of 
Agriculture under Section 8c(15)(B) of the Agricultural 
Marketing Agreement Act of 1937, as amended. (Title 7 
U.S.C.A., Sections 601, et seq.) 

Careful consideration of the record and briefs of counsel in 
this review results in affirmance of the decision of the Sec- 
retary of Agriculture. Considering the nature and scope of the 
review, which was further determined upon a pre-trial con- 
ference between the parties and the court, it is my view that 
the printed decision of the judicial officer appointed by the 
Secretary of Agriculture for hearing and determination of this 
case adequately covers all the issues of fact and law. Since 
that decision contained what I think is a correct disposition 
of the issues, it would not seem necessary for the court to en- 
gage in any further dissertation on the questions involved. 
Much is made by the plaintiffs of the ambiguity of the word 
“furnish”, as used in Order No. 75, but it is my considered 
judgment that the opinion of the judicial officer properly in- 
terpreted and applied that term. 


The complaint herein will be dismissed and an order may 
be entered accordingly. 





mn, 
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G. H. MILLER AND COMPANY et al. v. UNITED STATES OF 
AMERICA AND EZRA TAFT BENSON, SECRETARY OF AGRICUL- 
TURE OF THE UNITED STATES. —— F.2d ——. Decided Janu- 
ary 7, 1958. 







UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 


(No. 11959) 







Weight of Evidence—Prima Facie Case— 
Failure of Respondents to Testify 





Findings of the Judicial Officer are supported by the weight of evidence and 
hence are conclusive within the meaning of the Commodity Exchange 
Act where the evidence offered by the Government establishes a prima 
facie case and the respondents offered no evidence at all. 


Before MAJOR, SCHNACKENBERG and PARKINSON, Cir- 
cuit Judges. 


PARKINSON, Circuit Judge. The petitioners have filed a 
petition in this court to review and set aside an order of the 
Secretary of Agriculture entered by the Judicial Officer acting 
pursuant to the authority delegated thereby in a disciplinary 
proceeding under section 6(b) of the Commodity Exchange Act, 
7 U.S.C.A. §9, revoking the registration of the petitioner G. H. 
Miller and Company as a futures commission merchant and 
the registration of the petitioner Gilbert H. Miller as a floor 
broker, and denying all trading privileges of the other petitioners 
for periods ranging from sixty days to one year. 


The cause involves egg transactions on the Chicago Mer- 
cantile Exchange during the month of December 1952. To 
those familiar with the operation of the Exchange eggs are 
referred to as cash eggs which are either fresh eggs, if they 
have not been in cold storage or if placed in cold storage have 
not been there for more than 29 days, or refrigerators, if they 
have been in cold storage for more than 29 days. A carlot 
consists of 480 cases with 30 dozen eggs in each case. 


Deliverable eggs are cash eggs that may be delivered in sat- 
isfaction of futures contracts. Futures contracts or futures are 
contracts under which the seller agrees to sell and deliver cash 
eggs in a specified month and the buyer agrees to accept and 
pay for the eggs when delivered at the contract price. The 
buyer is a long and the seller is a short and the month desig- 
nated for delivery is the delivery month or contract month. 
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The complaint charged in substance that the ten petitioners 
acted collectively and in a uniform manner pursuant to an 
understanding or agreement to corner and manipulate the egg 
market. It specifically charged purchases of December 1952 
egg futures on December 17, 18 and 19; withholding such 
futures from sale during those three days; selling futures dur- 
ing December 22 and 23, the last two days of trading, at 
maximium prices; requiring and receiving delivery of December 
futures with knowledge by petitioners of an insufficient supply 
of deliverable eggs and the further knowledge that the major 
portion of such deliverable eggs were in their possession; with- 
holding cash eggs from sale during the period of trading in 
December futures, and refusing to sell such eggs after the 
close of December futures trading except at a premium over 
prevailing prices for cash refrigerator eggs and thereby at- 
tempted to corner and did in fact corner and attempted to 
and did in fact manipulate the price of a commodity in inter- 
state commerce and for future delivery on or subject to the 
rules of the Board of Trade in violation of the Commodity 
Exchange Act. 

Hearings were held before a referee. Evidence was pre- 
sented by the government but none was offered by the peti- 
tioners. The Referee issued his report which contained recom- 
mended findings and conclusions to which the petitioners filed 


exceptions. 

Arguments were then presented to the Judicial Officer. He 
made findings of fact and stated conclusions of law thereon 
and entered the decision and order herein sought to be set aside 
by the petitioners. 

Section 6(b) of the Commodity Exchange Act, Title 7 
U.S.C.A. §9, provides that “the findings of the Secretary of 
Agriculture as to the facts, if supported by the weight of evi- 
dence, shall * * * be conclusive.” This court has heretofore held 
that to mean the preponderance or greater weight of the evi- 
dence. General Foods Corporation v. Brannan, 7 Cir., 1948, 170 
F. 2d 220. However, in this case the petitioners offered no 
evidence and if a plaintiff establishes a prima facie case and 
the defendant offers no evidence in defense the plaintiff has 
discharged the burden of proof by a preponderance or greater 
weight of the evidence. Lilienthal v. U. S., 1878, 97 U.S. 237, 
267. Accordingly if the evidence in the record now before us 
established a prima facie case on behalf of the government 
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the findings are supported by the weight of the evidence and 
are conclusive. 


The petitioners concede that the “findings of actual facts 
consisting largely of market and trading statistics are not dis- 
puted”. The evidence is that on December 16, 1952 the peti- 
tioners held 46 long December egg futures contracts, or 13.98% 
of the total increasing their position to 216 long December 
futures on December 19, or 77.98% of the total, and at the 
close of trading on December 22 the petitioners held 200 long 
futures which was 100% of the total and on December 23 they 
held 66 long futures which was also 100% of the total on that 
date. The petitioners also owned 19.5% of the deliverable re- 
frigerator eggs in Chicago on December 16 and their holdings 
were increased to 72.1% on December 23 and to 98.7% on 
December 31. On December 17 the holders of 19 short futures 
could not liquidate their contracts without resorting to the 
petitioners, to fresh eggs or to out-of-town storage eggs, and 
at the close of trading on the three days prior to the last day 
of trading, December 18, 19 and 22, (the 20th and 21st fell 
on Saturday and Sunday) the number of short futures which 
could not be otherwise liquidated was 98, 134 and 128, re- 
spectively. On the last day of trading, December 23, the holders 
of 106 short futures liquidated their position by purchasing 
futures contracts from the petitioners and at the close of trad- 
ing 66 December contracts were open on the Exchange and 33 
thereof could not be liquidated without resorting to petitioners, 
to fresh eggs or to out-of-town storage eggs. An almost pro- 
hibitive time element was here involved in acquiring fresh eggs 
and, even if procurable, the price thereof would have been no 
less than a short would have to pay in resorting to petitioners; 
that refrigerator eggs stored in out-of-town warehouses had 
to be tendered prior to 7 A. M. on December 24 and even if 
available were so negligible that the petitioners still had control 
over the cash egg supply. 


There was also evidence that the maximum rise in futures 
price permitted by the Exchange was two cents per day and 
on December 18, 19 and 22 the futures price rose to the maxi- 
mum allowable amount each day, and as the result of the 
manipulation of the petitioners an artificially high price was 
created producing a profit to the petitioners in the sum of 
$162,695.15; that the petitioners cornered the December 1952 
egg futures market on the Chicago Mercantile Exchange and 
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manipulated the prices of December 1952 egg futures contracts 
and refrigerator eggs in Chicago. 


There was also positive testimony that the shorts were 
“squeezed” by the petitioners and we believe the following 
conversation in evidence between one of the shorts and the 
petitioner Gilbert H. Miller is most significant: 


“Q. Tell us about your negotiations with Mr. Miller, 
concerning that purchase on the 30th. 


A. Well, I called Gil, and I said, ‘Gil, you know I am 
short two cars of eggs, and I understand you are the only 
one who has the eggs for delivery. I would like to pur- 
chase.’ So, he says, ‘Are you in this deal?’ He said, ‘Gee, 
I’m sorry you happen to be in it.’ So we started to talk. 
I said, ‘Well, you want to sell me two cars of eggs?’ ‘Yes, 
I will sell you two cars of eggs.’ I said, ‘What do you want 
for them?’ He said, ‘I want a cent over the closing option.’ 


Q. What was that? 

A. 48 and a half cents. 

Q. The closing option was 47 and a half? 

A. Yes, I said, ‘48 and a half cents for storage eggs?’ 


I said, ‘That is ridiculous.’ He said, ‘How much do you 
think these eggs are worth?’ I said, ‘They are worth 
about 35, 36 cents, at the most 38 cents.’ But inasmuch 
as I did not want to default, I bought two cars of eggs, 
which I feel I overpaid at least 12 cents a dozen for de- 
livery on the Exchange.” 


To us this is indicative of the fact that the petitioners had a 
corner; that they knew it and had the shorts on their knees 
and at their mercy. 


The Judicial Officer found that the concentrated long position 
of the petitioners constituted a large, dominant and controlling 
interest which was the result of concerted action by the pe- 
titioners and that the petitioners manipulated prices of both 
December 1952 egg futures on the Chicago Mercantile Exchange 
and deliverable cash refrigerator eggs in Chicago and cornered 
the market in violation of the Commodity Exchange Act. 


We believe that our decision in Great Western Food Dis- 
tributors v. Brannan, 7 Cir., 1953, 201 F. 2d 476 is determ- 
inative of this case. Basically the facts are quite similar, more- 
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over, in Great Western the petitioners testified in their own 
defense and offered evidence to controvert that introduced by 
the government while here the petitioners sat silently by and 
offered no evidence on their behalf whatsoever. 


The petitioners contend that they did not need to because 
the government failed to sustain the burden of proof by a 
preponderance of the evidence. However, a careful reading 
of this record will disclose that the findings of the Judicial 
Officer and his conclusions that the petitioners cornered the egg 
market on the Chicago Mercantile Exchange in December 1952 
and manipulated the price in violation of the Commodity Ex- 
change Act were sustained by a preponderance or the greater 
weight of the evidence. 


We are fully cognizant of the fact that corners can unin- 
tentionally develop and that it is almost impossible to prove 
by direct evidence that the acts and transactions of the pe- 
titioners were undertaken pursuant to an understanding or 
agreement to act collectively and in a uniform manner. Proof 
of such concerted action and the intent to so act must gen- 
erally be circumstantial unless one or more of the participants 
would so admit. However, the evidence in this record discloses 
a long chain of circumstances which definitely established prima 
facie that the petitioners did so act with the intent that their 
combined acquisitions would cause an artificial price increase 
and enable them by pressure to unjustly liquidate their hold- 
ings at a profit. 

We recognize that the burden upon the government to prove 
its case by a preponderance of the evidence cannot be met by 
failure of the petitioners to testify or call witnesses in their 
behalf but the failure of the petitioners to testify, after the 
introduction of evidence establishing a prima facie case by 
the government, most assuredly creates a presumption that 
their testimony would have been unfavorable to them. Bowles 
v. Lentin, 7 Cir., 1945, 151 F. 2d 615, 619. We are in complete 
accord with the thought expressed by Mr. Justice Frankfurter 
in his concurring opinion in the case of Adamson Vv. California, 
1947, 332 U.S. 46 when on page 60 he says: 

“Sensible and just-minded men, in important affairs of 
life, deem it significant that a man remains silent when 
confronted with serious and responsible evidence against 
himself which it is within his power to contradict.” 
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In respect to the other questions raised and argued we are 
satisfied no error exists and further discussion would serve no 
purpose other than to unnecessarily extend this opinion. 


The petition to review and set aside the order is denied. 
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